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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Social  Security  Administration 

45  CFR  Part  260 

Low  Income  Energy  Assistance 
Program 

agency:  Social  Security  Administration 
(SSA),  HHS. 

action:  Final  regulations. 

SUMMARY:  These  regulations  set  forth 
the  requirements  for  States  seeking 
allotments  under  the  Home  Energy 
Assistance  Act  of  1980.  That  Act 
authorizes  grants  in  fiscal  year  1981  to 
States  for  assistance  to  eligible  low 
income  households  to  offset  rising  costs 
of  home  energy.  The  regulations 
describe  the  procedures  for 
administration  of  the  program  in  States, 
Puerto  Rico  and  the  Insular  Areas.  They 
also  describe  the  priorities  for 
assistance  and  the  ways  in  which  States 
may  assist  eligible  households. 

EFFECTIVE  DATE:  These  regulations  are 
effective  beginning  October  7, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ed  Freel,  Office  of  Family  Assistance, 
Room  G424  Transpoint  Building,  2100 
2nd  Street,  S.W.,  Washington,  D.C. 

20024,  (202)  472-2400. 

SUPPLEMENTARY  INFORMATION*.  1.  Nature 
of  program:  The  Home  Energy 
Assistance  Act  of  1980  (Title  III  of 
Public  Law  96-223]  authorizes  grants  to 
the  States  “to  provide  assistance  to 
eligible  households  to  offset  the  rising 
costs  of  home  energy  that  are  excessive 
in  relation  to  household  income." 

Under  the  Act,  responsibility  for 
Federal  administration  of  the  Low 
Income  Energy  Assistance  Program 
funds  for  FY  1981  is  assigned  to  the 
Department  of  Health,  Education,  and 
Welfare  (now  the  Department  of  Health 
and  Human  Services).  This  document 
sets  forth  final  regulations  for  the  States 
seeking  allocations  under  the  Act.  The 
States  have  the  responsibility  for  local 
administration  of  the  Low  Income 
Energy  Assistance  Program  subject  to 
Federal  laws.  States  are  required  to 
submit  State  plans  to  the  Department  of 
Health  and  Human  Services  (HHS),  in 
accordance  with  procedures,  timetables 
and  standards  established  in  these  rules. 

Provisions  are  also  made  for  grants  to 
Puerto  Rico,  Guam,  American  Samoa, 
the  Virgin  Islands,  Northern  Mariana 
Islands  and  the  Trust  Territory  of  the 
Pacific  Islands,  and  for  incentive  grants 
to  the  States  to  pay  up  to  25%  of  some 
State-established  fuel  assistance 
programs  for  residential  energy  costs. 


However,  under  existing  appropriations 
we  do  not  expect  any  money  to  be 
available  for  incentive  grants. 

2.  Timing  and  form  of  regulations:  On 
May  30, 1980,  we  published  interim  final 
regulations  for  the  Low  Income  Energy 
Assistance  Program.  See  Volume  45  of 
the  Federal  Register,  pages  36810-36836. 
The  interim  final  regulations  were 
effective  upon  publication.  This  was 
because  the  Act  required  rules  within  60 
days  of  enactment,  which  was 
impossible  to  do  if  a  Notice  of  Proposed 
Rulemaking  were  provided.  In  addition, 
it  was  in  the  public  interest  for  the 
interim  rules  to  be  published  quickly  so 
that  States  could  begin  their  program 
planning  as  early  as  possible  in  order 
that  payments  would  be  available  when 
the  heating  season  begins.  This  would 
not  be  possible  without  the  high  level  of 
assurance  provided  by  interim  rules 
(rather  than  an  NPRM)  that  few  or  no 
major  changes  would  be  made.  We 
engaged  in  extensive  consultations 
before  publication  of  the  interim  final 
regulations.  For  all  of  these  reasons,  it 
was  in  the  public  interest  for  us  to 
publish  interim  final  regulations. 

3.  Regulatory  analysis:  We  believe 
that  a  formal  regulatory  analysis  of  this 
program  is  not  required  under  Executive 
Order  12044.  Under  the  statute  the 
Department  has  very  little  if  any 
discretion  with  respect  to  the 
administrative  responsibilities  of  the 
States  as  detailed  in  these  regulations. 

The  Department  has  decided  to  allow 
States  to  expend  from  their  allotments 
an  amount  not  to  exceed  7y2  percent  of 
the  total  cost  of  carrying  out  the  plan 
without  matching  that  amount  frqm 
State  funds.  Beyond  that  point,  the  State 
must  pay  100  percent  of  the 
administrative  expenses.  Therefore,  any 
State  expenditure  for  administrative 
expenses  will  fall  well  below  the  $100 
million  threshold  for  conducting 
regulatory  analyses. 

i.  Response  to  comments:  The 
Department  accepted  all  comments  on 
the  interim  final  regulations  postmarked 
by  June  30, 1980.  They  were  read, 
catalogued  and  considered  by  the 
Department  in  preparation  of  these  final 
regulations. 

Approximately  310  letters  of  comment 
were  received  from  States,  agencies, 
organizations,  and  private  citizens.  The 
letters  raised  approximately  260  specific 
points  and  varied  in  length  from  one  to 
fifty-two  pages.  Some  were  signed  by 
more  than  one  person  or  group.  Most  of 
the  letters  contained  detailed  criticisms 
and  recommendations  for  many 
different  sections  of  the  regulation. 

This  preamble  is  intended  to 
articulate  the  bases  and  purposes  of 
significant  changes  from  the  interim 


final  regulations.  It  also  responds  to  the 
majority  of  the  comments  received  on 
the  regulations.  While  the  Department 
examined  all  relevant  letters,  in  light  of 
the  fact  that  many  comments  were 
simply  supportive  of  decisions  made 
and  reflected  in  the  interim  final 
regulation,  not  every  comment  is 
speciHcally  acknowledged  in  this 
preamble.  Some  comments,  such  as  the 
suggestion  that  we  prohibit  automatic 
payments  to  recipients  of  categorical 
programs,  were  clearly  in  violation  of 
the  Act.  Others  were  so  general  as  to  be 
nearly  impossible  to  implement.  Still 
others  revealed  a  misreading  of  the 
interim  final  regulations.  We  could  not, 
of  course,  provide  an  answer  or  a 
rebuttal  to  every  suggestion  or  criticism. 
We  have  tried  to  address  the  common 
areas  of  concern  and  the  most 
substantive  of  the  many  comments  we 
received.  We  have  included  a  section 
titled  Comments  and  Responses  in 
subject  areas  that  received  comment. 
These  sections  indicate  any  changes  we 
have  made  based  on  public  comment. 

5.  Departmental  changes:  We  have 
made  a  number  of  changes,  most  of 
which  are  technical,  as  the  result  of  our 
own  review  of  the  interim  final 
regulations. 

We  have  also  made  changes  relating 
to  the  submission  of  State  plans, 
eligibility  and  assistance  payments 
based  on  Congressional  action 
subsequent  to  publication  of  the  interim 
final  regulations.  We  note  these  changes 
in  this  preamble.  For  ease  of  reference, 
we  are  republishing  Part  260,  as 
amended,  in  its  entirety. 

Low  Income  Energy  Assistance  Program 
Subpart  A — Instroduction  • 

Section  260.1  gives  a  general  summary 
of  the  intent  of  the  Low  Income  Energy 
Assistance  Program,  who  is  eligible  for 
assistance,  the  form  that  assistance  can 
take  and  the  factors  to  be  considered  in 
determining  the  amount  of  assistance 
provided. 

The  regulations  are  divided  into 
eleven  subparts,  A  through  K  and  four 
appendices  labeled  A  through  D.  We 
have  placed  a  guide  to  the  organization 
of  these  regulations  in  §  260.1(b). 

Definitions  of  various  terms  used  in 
the  remainder  of  the  regulations  are 
identified  in  §  260.2. 

Subpart  Restate  plans — General 

In  this  subpart  we  provide  a  brief 
summary  and  overview  of  the 
requirements  for  State  plan  approval 
along  with  references  to  those  sections 
of  the  regulations  which  contain  further 
descriptions  of  these  requirements. 
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Subpart  C — Development  of  State  Plans 

1.  General  procedures:  The  State  plan 
for  energy  assistance  is  a 
comprehensive  statement  of  the  nature 
and  scope  of  the  State’s  program  and 
will  allow  us  to  determine  if  the  plan 
can  be  approved  and  energy  assistance 
program  funds  allotted  to  the  individual 
State.  State  plan  preprints  will  be 
distributed  to  States  in  time  for  their  use 
in  submitting  plans. 

2.  Public  participation  in  the 
Development  of  the  State  plan:  We  want 
to  assure  that  the  residents  of  each  State 
have  the  opportunity  to  participate 
meaningfully  in  the  State’s  decision¬ 
making  process  with  respect  to 
development  of  the  State  plan  for  energy 
assistance.  The  public  participation 
process  is  intended  to  assure  that  each 
State,  in  development  of  the  State  plan, 
has  provided  for  prior  participation  by 
eligible  households,  public  and  private 
organizations — including  organizations 
which  represent  and  serve  elderly  and 
handicapped  persons,  public  officials, 
energy  suppliers,  housing  operators, 
members  of  Indian  tribes  and 
organizations,  and  the  general  public  in 
assessing  need  for  assistance, 
identifying  priorities  and  allocating 
resources. 

States  were  required  to  submit  a 
description  of  their  public  participation 
process  to  us  by  June  30, 1980.  In  this 
way  we  hope  to  help  States  avoid 
noncompliance  with  §  260.22, 
concerning  essential  elements  of  the 
public  participation  process.  The  public 
participation  process  followed  by  the 
State  must  also  be  included  in  its  State 
plan. 

The  essential  elements  of  the  public 
participation  process  include 
publication  of  the  plan  provisions  and 
eligibility  requirements  in  local 
newspapers;  wide  availability  of  the 
plan  and  plan  summary;  a  public 
comment  period  of  at  least  20  days;  and 
of  course,  consideration  of,  and  public 
access  to,  the  written  comments 
received. 

States  may  choose  to  adopt 
procedures  such  as  public  hearings  and 
advisory  committees  in  addition  to  the 
required  elements  for  public 
participation.  We  encourage  the  use  of 
advisory  committees  with  a  balanced 
representation  from  recipient  groups, 
energy  suppliers,  service  providers,  and 
government  representatives  as  a  good 
way  to  obtain  input  from  a  wide  range 
of  groups  who  will  have  important  roles 
in  the  operation  of  a  State’s  program. 
The  choice  of  options  is  left  to  the  State 
to  Insure  maximum  flexibility  for  States 
to  meet  local  considerations  in  the 
development  of  their  plan. 


Any  waivers  that  are  being  requested 
by  the  State  at  the  time  of  plan 
submission  must  be  available  for  review 
during  the  public  participation  process 
and  comments  on  those  waiver  requests 
must  be  summarized  and  submitted  to 
us,  as  described  in  §  260.26(c).  Major 
amendments  to  the  State  plan  are  also 
subject  to  the  public  participation 
process. 

Comments  and  Responses 

Most  of  those  who  commented  on  the 
public  participation  regulations 
criticized  them  for  not  requiring  public 
hearings  or  advisory  committees  or 
both.  Six  commenters  suggested  that  the 
States  should  be  required  to  solicit  the 
views  of  speciHc  groups  such  as 
community  service  organizations  and 
farm  worker  organizations.  Twelve 
commenters  believed  that  the  period  for 
public  participation  is  too  short.  In 
addition,  there  were  eighteen 
respondents  who  favored  increased 
public  participation  in  general  and  four 
commenters  who  believed  that  the 
interim  regulations  require  too  much 
public  participation. 

In  developing  the  interim  final 
regulations  we  carefully  considered 
what  should  be  required  of  the  States 
and  what  should  be  left  to  their 
judgment  based  on  their  past  experience 
with  energy  programs  and  the 
constraints  of  time  and  limited 
resources. 

Based  on  our  review  of  their  public 
participation  plans,  thirty-five  States 
will  use  either  public  hearings  or  . 
advisory  committees  or  both  in 
developing  their  plans.  In  addition, 
many  States  plan  to  solicit  the  views  of 
organizations  representing  potential 
recipients  of  energy  assistance.  In  light 
of  these  results,  we  do  not  believe  the 
interim  final  regulations  should  be 
amended  in  these  areas. 

Seven  commenters  suggested  that  a 
summary  of  the  comments  the  State 
received  on  its  plan  should  be  submitted 
to  us  along  with  the  plan.  We  agree  with 
this  suggestion  and  have  amended  the 
regulations  accordingly. 

Three  States  believe  that  there  should 
be  an  exception  to  the  public 
participation  requirements  in  emergency 
situations.  As  with  other  State  plan 
requirements,  public  participation  may 
be  waived  if  the  State  can  show  the 
waiver  is  necessary  for  the 
administration  of  its  plan  and  is  likely  to 
assist  in  promoting  the  objectives  of  the 
program. 

One  organization  suggested  that  the 
States  should  set  up  a  formal 
consultation  process  with  local 
governments  in  the  development  of  the 
State  plan.  We  believe  this  is  a  matter 


properly  left  to  the  States  and  local 
governments  rather  than  to  Federal 
regulation. 

3.  Timetable  for  submittingjjnd 
approving  plans:  The  timetable  for 
submitting  and  approving  plans  is 
outlined  in  §  260.24.  We  have  moved 
back  the  due  date  for  the  State  plans. 
State  plans  must  be  submitted  within  30 
days  after  publication  of  these  final 
regulations.  States  are  encouraged  to 
submit  their  plans  as  early  as  possible. 
We  will  begin  our  review  of  the  plans  as 
soon  as  we  receive  them.  Since  speedy 
'  action  is  essential  if  funds  are  to  be 
made  available  to  eligible  recipients  for 
winter  heating  needs,  we  will  approve 
(subject  to  the  availability  of  funding)  or 
disapprove  State  plans  submitted  in 
accordance  with  these  regulations  as 
soon  as  possible  and  we  will  make 
every  attempt  to  do  so  within  30  days 
after  receipt  of  the  plan. 

One  important  exception  to  this 
timetable  is  our  early  need  to  know  at 
the  earliest  time  which  States  will  ask 
us  to  make  payments  for  them  to  SSI 
households.  We  must  therefore  have 
received  notification  by  Jime  30, 1980  of 
a  State’s  intention  to  enter  into  an 
agreement  for  Federal  administration  of 
energy  assistance  program  payments  to 
SSI  households.  A  State  which  provided 
such  notice  or  signs  the  required 
agreement  for  these  payments  may 
amend  it  or  withdraw  from  it  at  any 
time.  However,  if  it  withdraws  from  the 
agreement  it  must  reimburse  us  for  our 
administrative  costs  in  preparing  to 
make  payments  on  the  State’s  behalf. 

Amendments  to  State  plans  may  be 
submitted  at  any  time.  We  will  make 
every  effort  to  approve  or  disapprove  a 
plan  amendment  within  30  days  after  it 
is  received.  Requirements  for  public 
review  of  plans  and  plan  amendments 
prior  to  submittal  are  contained  in 
§  260.22. 

4.  Waiver  of  State  plan  requirements: 
Where  we  determine,  upon  the  request 
of  a  State  or  our  own  review,  that  a 
waiver  is  necessary  for  a  State  or  all 
States  to  be  able  to  administer  the 
program  and  is  likely  to  assist  in 
promoting  the  objectives  of  the  program 
we  may  waive  compliance  with  any  of 
the  requirements  for  the  State  Plan  to 
the  extent  and  for  a  sufricient  period  of 
time  to  enable  the  State  to  carry  out  its 
energy  assistance  program.  We  will 
determine  the  time  and  extent  when 
considering  the  waiver. 

Waivers  will  only  be  granted  when 
they  are  actually  necessary  to  enable  a 
State  to  operate  the  program  and  only 
when  a  waiver  of  a  requirement  will 
promote  the  objectives  of  the  Act.  We 
do  not  intend  to  waive  items  solely  for 
the  convenience  of  States  or  when  they 
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would  make  entire  propulation  groups 
ineligible.  We  intend  to  review  waiver 
requests  carefully  to  assure  that  they 
father  the  intentions  of  Congress  as 
identified  in  the  Act. 

States  may  submit  request  for  waivers 
in  writing  to  the  SSA  Associate 
Commissioner  for  Family  Assistance 
with  a  copy  to  the  Regional 
Commissioner  at  the  same  time  the 
State  plan  is  submitted.  When 
submitting  a  waiver,  the  State  must 
supply  the  following:  (1)  a  statement  of 
the  requirement  for  which  the  waiver  is 
being  requested:  (2)  a  statement  of  how 
the  requested  waiver  will  promote  the 
objectives  of  the  Act’  (3)  the  time  period 
for  which  the  waiver  will  be  in  efiect  (4) 
a  description  of  the  reasons  why  the 
State  would  be  unable  to  operate  its 
program  without  the  waiver  and  the 
consequences  to  the  State  and  to  eligible 
households  of  approval  and  disapproval 
of  the  request:  and,  (5)  the  expected  cost 
impact  if  the  waiver  is  granted. 

A  waiver  requested  by  a  State  are 
submitted  as  part  of  a  State  plan  will  be 
subject  to  the  public  participation 
requirement  for  State  plans.  Comments 
received  as  a  result  of  public 
participation  should  be  summarized  and 
submitted  to  us  as  part  of  the  waiver 
request 

If  a  wEtiver  is  requested  by  a  State 
after  plan  submitt^,  the  State  must 
before  submitting  the  waiver  request 
give  notice  throui^  local  or  State-wide 
media  that  it  intends  to  request  a  waiver 
of  a  plan  requirement  and  must  make 
copies  of  the  proposed  waiver  request 
available  in  accessible  locations  for  a 
period  of  10  days  after  notice  is  given. 
The  State  must  then  consider  any 
comments  received,  identify  how 
residents  of  the  State  had  the 
opportunity  to  review  the  waiver 
request  and  summarize  those  comments 
as  part  of  the  waiver  request  submitted 
to  us. 

Comments  and  Responses 

One  State  believed  that  these 
procedures  are  too  complicated.  We  are 
requiring  only  those  steps  necessary  to 
enable  us  to  carry  out  Congressional 
intent  with  respect  to  granting  waivers. 
SSA  regional  offices  will  assist  States 
that  request  assistance  in  preparing 
their  waiver  requests.  Two  States 
believe  that  the  regulation  should 
specify  the  plan  requirements  we  would 
waive.  We  cannot  state  in  advance 
which  requirements  we  will  waive.  Our 
decision  will  be  based  on  the  facts  in 
each  case.  As  discussed  below,  we  have 
determined  that  the  State  share  of 
administrative  costs  and  the  5  percent 
limit  on  Federal  funds  for  administration 
will  be  waived  for  all  States. 


5.  Plan  approval  and  disapproval: 

The  State  plan  should  be  submitted  by 
the  State  tigency  administering  the 
energy  assistance  program  to  the  SSA 
Associate  Commissioner  for  Family 
Assistance,  and  a  copy  should  be 
submitted  at  the  same  time  to  the 
appropriate  SSA  Regional 
Commissioner.  Federal  statutes,  these 
regulations  and  other  issuances  will  be 
used  to  determine  whether  or  not  a  State 
plan  or  plan  amendment  meets  Federal 
requirements.  The  plan  and 
amendments  will  be  reviewed  in  the 
SSA  Regional  offices  where  staff  will 
consult  with  State  officials  who 
prepared  the  plan  to  clarify  questionable 
aspects  of  the  plan  or  amendments.  The 
regional  staff  will  send 
recommendations  to  the  SSA  Associate 
Commissioner  for  Family  Assistance  on 
approval  or  disapproval  of  the  State 
plans  and  amendments.  The  Associate 
Commissioner  will  rule  on  each  plan 
and  will  notify  the  State  of  approval  or 
intent  to  disapprove  the  State  plan  or 
amendment  and,  if  disapproval  is 
intended,  of  the  opportunity  for  a 
hearing  under  §  260.30. 

Comments  and  Responses 

Several  commenters  suggested  that 
States  should  be  held  harmless  for 
payments  made  pursuant  to  an 
approved  plan  if  the  plan  is 
subsequently  disapproved  but  the 
payments  were  otherwise  allowable 
under  the  Act  and  the  regulations.  This 
is  already  our  policy.  For  example,  the 
State  may  have  made  correct  payments 
to  eligible  households  but  we 
subsequently  discover  its  provisions 
regarding  payments  to  building 
operators  do  not  conform  to  the 
regulations.  We  would  not  disallow  the 
payments  to  the  eligible  households. 

6.  Hearing  on  plan  disapproval:  A 
State  may  make  a  written  request  for  a 
hearing  within  10  days  after  receipt  of 
notification  of  our  intent  to  disapprove 
its  plan  or  plan  amendment  according  to 
the  procedures  outlined  in  §  260.30. 

Upon  receipt  of  the  State’s  request  for 
a  hearing  we  will  promptly  send  the 
State  a  list  of  all  material  that  was  used 
in  making  the  decision  to  disapprove  the 
plan  or  plan  amendment  and  will  notify 
the  State  of  the  date,  time,  and  location 
of  a  hearing  to  be  held  in  the  State  on 
the  issues  pertaining  to  our  decision. 

The  presiding  officer  at  the  hearing  will 
be  designated  by  us.  The  hearing  will  be 
held  not  less  than.  20  days  after  the  date 
of  the  notice  to  the  State  in  order  to  give 
the  State  time  to  prepare  for  the  hearing. 

The  Commissioner  will  arrive  at  a 
decision  within  30  days  after  the  receipt 
of  the  hearing  officer’s  record  and 
recommendations.  The  Commissioner’s 


decision  will  be  our  final  administrative 
action  on  the  disapproval. 

Attempts  will  be  made  before  and 
after  the  hearing  to  aid  the  State  in 
rectifying  any  plan  deficiencies  in  order 
to  allow  its  program  to  be  approved. 

Comments  and  Responses 

Six  commenters  suggested  that  our 
hearings  on  plan  disapproval  or 
suspending  funds  should  be  public.  We 
agree.  We  also  believe  that  members  of 
the  public  should  be  allowed  to 
participate  as  parties  in  these  hearings  if 
the  issues  to  be  considered  have  caused 
them  injury  and  their  interest  is  within 
the  zone  of  interests  to  be  protected  by 
the  Home  Energy  Assistance  Act  The 
regulations  have  been  amended 
accordingly. 

7.  Withholding  of  payments  for 
noncompliance  with  approved  State 
plans:  We  will  cite  a  State  for 
noncompliance  when  it  fails 
substantially  to  comply  with  the  Home 
Energy  Assistance  Act  implementing 
Federal  regulations  and  issuances  or  if 
the  State’s  practices  are  not  in 
compliance  with  its  approved  State 
plan. 

We  will  notify  the  State  by  letter 
whenever  a  question  of  compliance 
exists.  At  the  same  time  we  will  give 
notice  of  the  intent  to  suspend  the  grant 
and  inform  the  State  of  its  right  to  a 
hearing.  ’The  State  may,  witMn  20  days, 
request  a  hearing  which  will  be  carried 
out  in  accordeince  with  the  procedures 
described  in  §  260.30. 

If,  after  a  hearing,  a  finding  of 
substantial  failure  to  comply  is  made, 
we  will  withhold  payments  from  the 
State  until  we  are  satisfied  that  there  is 
no  longer  any  substantial  failure  to 
comply.  We  have  clarified  in  the 
regulation  that  the  provisions  of  45  CFR 
74.95  and  74.114  will  apply  during  such 
period.  ’This  means  that  new  obligations 
incurred  by  the  State  dining  the 
suspension  period  will  not  be  allowed 
unless  we  expressly  authorize  them  in 
the  notice  of  suspension  or  an 
amendment  to  it.  Because  UEAP  is  a 
one  year  program  we  must  be  able  to 
make  the  suspension  effective  at  once 
and  not  allow  payment  of  any  new 
obligations  incurred  by  the  grantee 
during  the  suspension  period.  On  the 
other  hand,  since  LIEAJ’  is  a  new 
program  we  need  the  flexibility  under 
certain  circumstances  to  authorize 
payment  of  the  obligations  made  during 
the  suspension  period.  For  these 
reasons,  we  believe  it  is  appropriate  to 
proceed  under  45  CFR  74.95  and  74.114. 

’The  suspension  shall  remain  in  effect 
until  we  are  satisfied  that  the  State  is  in 
substantial  compliance. 
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Comments  and  Responses 

One  commenter  suggested  that  we 
warn  a  State  that  it  is  out  of  compliance 
with  Federal  law  before  we  withhold 
payments.  We  believe  that  the  notice 
and  hearings  described  above  constitute 
such  a  warning.  One  commenter  asked 
us  to  define  “substantial  non- 
compliance”  in  the  regulations.  A 
finding  of  substantial  non-compliance 
must  be  made  on  a  case-by-case  basis 
with  each  case  turning  on  its  particular 
facts.  Therefore,  we  do  not  believe  that 
a  regulatory  definition  would  be  proper. 
However,  we  are  currently  developing 
guidelines  for  the  SSA  regional  offices 
on  this  issue. 

Subpart  D — Administration  of  the  State 
Program 

1.  State  Agency  and  local 
administrative  arrangements:  A  single 
State  agency  must  be  designated  in  the 
State  plan  for  the  purpose  of 
administering  the  energy  assistance 
program.  This  designation  will  have  to 
be  made  by  the  Governor  or  the 
Attorney  General.  Functions  may  be 
delegated  to  other  agencies  of  the  State 
and  to  local  agencies  unless  these 
functions  involve  administrative  or 
policy  discretion.  If  the  State  agency 
decides  to  use  another  agency  to 
perform  any  operational  function  of  the 
program,  the  State  plan  must  specify  the 
division  of  responsibility  between  the 
agencies  and  how  the  designated  single 
State  agency  retains  control  and 
supervision.  The  State  plan  must  also 
specify  what  methods  are  available  to 
the  single  State  agency  to  achieve 
corrections  if  another  agency  performing 
functions  pursuant  to  the  plan  either 
fails  to  carry  them  out  or  does  so 
improperly  or  inadequately. 

Comments  and  Responses 

One  organization  suggested  that  the 
State  agency  responsible  for 
adminstering  the  program  should  be 
allowed  to  delegate  functions  that 
involve  administrative  or  policy 
discretion.  We  have  not  accepted  this 
suggestion  because  we  believe  it  is 
inconsistent  with  Congress’  purpose  in 
requiring  a  single  State  agency  to 
administer  the  program. 

As  the  regulations  stand,  States  are 
allowed  to  contract  with  such 
organizations  as  community  action 
agencies  and  utilities,  as  well  as  local 
governments,  to  accept  and  process 
applications.  This  flexibility  permits  the 
widest  possible  access  by  eligible 
households.  However,  some  contracting 
organizations,  such  as  utilities,  may 
have  a  vested  interest  in  finding 
applicants  eligible.  Accordingly,  we 


stress  that  the  State  agency  must  retain 
full  responsibility  for  making  eligibility 
determinations  and  must  closely 
monitor  organizations  to  which  it 
delegates  fimetions. 

Another  commenter  suggested  that 
public  housing  authorities  be  permitted 
to  take  applications  for  the  program.  The 
regulation  already  permits  this. 

2.  Administrative  procedures: 
Appendix  B  provides  a  description  of 
the  specific  administrative  requirements 
that  the  State  must  meet  in  its  State 
plan.  This  information  will  be  included 
in  State  plan  preprints  to  be  provided  by 
us. 

3.  Maintenance  of  regular  benefit 
levels:  In  §  260.56  we  require,  as  a 
condition  on  receipt  of  funds  under  the 
Act,  that  States  not  reduce,  before 
October  1, 1981,  the  level  of  benefits  in 
any  Federally  assisted  cash  assistance 
program  from  the  level  in  existence  as  of 
February  26, 1980,  However,  if  benefits 
in  a  Federally  assisted  cash  assistance 
program  were  increased  solely  to  help 
pay  for  home  energy,  the  State  may 
reduce  those  increased  benefits  to  an 
eligible  household  by  the  amount  of 
such  increase  or  the  amount  provided  to 
the  household  under  the  low  income 
energy  assistance  program  whichever  is 
less. 

Comments  and  Responses 

Four  States  commented  that  the 
regulations  should  allow  a  reduction  in 
regular  benefit  levels  when  that 
reduction  is  motivated  by  factors 
unrelated  to  the  low  income  energy 
assistance  program,  such  as  a  depressed 
State  economy.  We  are  constrained  by 
the  Act  which  only  allows  a  reduction  of 
regular  benefits  from  their  February  26, 
1980  levels  when  those  benefits  have 
previously  been  increased  solely  for  the 
purpose  of  energy  assistance.  The  State 
may,  of  course,  ask  for  a  waiver  of  this 
provision  if  it  believes  that  its 
circumstances  warrant  it. 

One  Legal  Services  program  suggested 
that  the  prohibition  on  reducing  benefit 
levels  should  apply  to  the  AFDC 
Emergency  Assistance  program. 

Another  believes  that  the  exception  to 
the  rule  against  reducing  benefits  should 
only  apply  to  Federally  assisted  energy 
assistance  programs. 

We  have  not  included  AFDC 
Emergency  Assistance  because  that 
program  does  not  have  regular  benefit 
levels.  Benefits  vary  according  to  the 
particular  circumstances  of  the  family 
and  are  in  addition  to  the  regular  benefit 
level  provided  by  the  AFDC  program. 
The  Act  allows  a  reduction  in  the 
regular  benefit  level  of  any  Federally 
assisted  cash  assistance  program  if  that 
benefit  level  was  increased  solely  for 


the  purpose  of  providing  energy 
assistance.  We  see  no  basis  in  the  Act 
for  limiting  this  exemption  to  programs 
that  provide  only  energy  assistance. 
Moreover,  the  program  established  by 
the  Home  Energy  Assistance  Act  and 
these  regulations  would  be  the  only 
program  that  met  this  commenter's 
definition,  thereby  making  the  exception 
meaningless. 

One  State  suggested  that  the  failure  to 
pass  through  an  SSI  cost-of-living 
increase  to  recipients  of  SSI  State 
supplements  should  not  be  treated  as  a 
reduction  of  the  regular  State 
supplement  benefit  level.  We  agree.  The 
Act  prohibits  reductions  in  benefit 
levels,  not  reductions  in  the  State’s 
share  of  the  benefit  payment.  Another 
Federal  law  controls  that  area.  So  long 
as  the  State  retains  the  same  benefit 
level  for  recipients  of  State  supplements 
that  was  in  effect  on  February  26, 1980  it 
is  in  conformity  with  the  Act.  We  do  not 
believe  a  change  in  the  regulation  is 
necessary. 

4.  Coordination  with  weatherization 
and  energy  conservation  efforts:  We 
require  that  the  State  plan  must  provide 
for  effective  coordination  of  the  State’s 
energy  assistance  program  with  energy 
conservation  and  weatherization  efforts. 
In  particular,  we  require  the  State  to 
indicate  its  plans  for  coordination  with 
government,  voluntary  agency  and 
private  industry  weatherization  and 
conservation  programs,  with  a  goal  of 
reducing  residential  energy  usage  as 
well  as  costs. 

This  will  require  a  description  of;  the 
procedures  by  which  weatherization 
and  conservation  services  for  residential 
purposes  are  identified;  information  and 
instruction  about  such  services  provided 
by  local  agencies,  particularly  those 
participating  in  the  State’s  energy 
assistance  program:  and  referral  of 
recipients  of  energy  assistance  to 
conservation  and  weatherization 
services  where  appropriate. 

Comments  and  Responses 

Seven  respondents  favored  referral  of 
individuals  to  weatherization  programs: 
eight  were  opposed.  Those  who  favored 
referral  believe  that  weatherization  and 
conservation  programs  are  a  necessary 
adjunct  to  our  program  which 
concentrates  on  the  payment  of  fuel 
bills. 

Those  who  oppose  referral  pointed 
out  that  waiting  lists  for  weatherization 
programs  are  already  long;  some 
recipients  of  low  income  energy  ' 

assistance  benefits  may  be  ineligible  for 
weatherization  programs;  and,  our 
requirements  would  duplicate  efforts 
already  being  made  to  refer  households 
for  weatherization  assistance. 
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The  Act  and  our  regulations  require 
referral  of  individuals  to  Federal,  State 
and  local  weatherization  and 
conservation  programs  "to  the  maximum 
extent  possible."  The  regulation  does 
not  call  for  the  mindless  referral  of 
every  eligible  household  to  every 
weatherization  or  conservation  program. 
Rather,  it  requires  personnel 
administering  the  low  income  energy 
assistance  program  to  have  a  basic 
understanding  of  the  eligibility 
requirements  and  available  services 
imder  weatherization  and  conservation 
programs  that  exist  in  the  community, 
and  to  make  referrals  that  are  proper 
under  the  circumstances.  Before  the 
1980-81  heating  season,  HHS  will 
distribute  material  to  the  State  agencies 
which  explains  the  services  and 
eligibility  requirements  of  Federal 
weatherization  and  conservation 
programs  and  will  establish  procedures 
for  referrals  for  participation  in  Federal 
weatherization  programs  after 
consultations  with  the  Departments  of 
Energy,  Housing  and  Urban 
Development,  Agriculture  and  the 
Community  Services  Administration. 

5.  Outreach:  We  want  to  assure  that 
the  greatest  proportion  of  potentially 
eligible  persons  is  made  aware  of  the 
energy  assistance  program.  Towards 
that  end  we  require  State  plans  to  make 
provisions  for  outreach  to  meet  this  goal. 
Emphasis  for  outreach  activities  should 
be  on  those  most  vulnerable  to  the 
effects  of  rising  energy  costs  either  in 
terms  of  health  needs  or  income  levels. 
Specific  groups  include  the  elderly,  the 
homebound,  the  handicapped,  young 
children,  low-income  families,  migrants, 
and  those  who  are  isolated  from  service 
programs  by  geographical  conditions  or 
language  barriers. 

We  require  that  State  plans  provide 
for  maximum  effective  use  of  both  State¬ 
wide  and  local  resources  to  reach  these 
groups,  such  as  community  action 
agencies  and  local  service  providers, 
public  and  private  organizations  serving 
and  representing  elderly  and 
handicapped  persons.  Federal 
government  offices,  home  energy 
suppliers,  the  public  education  system, 
local  law  enforcement  agencies,  Indian 
tribes  and  off-reservation  Indian 
community-based  organizations,  and,  of 
course,  the  mass  media.  A  fiscal  plan 
may  also  provide  reimbursement — as  a 
proper  expenditure  under  a  State’s 
administrative  costs — to  agencies  used 
for  outreach  activities  under  the  State 
plan.  The  State  should  consider  working 
with  Community  Action  Agencies,  State 
and  local  area  agencies  on  aging,  and 
State  chapters  or  member  organizations 
of  groups  such  as  the  National 


Association  of  Farmworker 
Organizations,  the  National  Council  of 
Senior  Citizens,  the  American  Coalition 
of  Citizens  with  Disabilities,  and  a  wide 
range  of  governmental  and  voluntary 
service  organizations  which  have 
eiqierience  in  this  area. 

Comments  and  Responses 

Most  of  those  commenting  on  the 
outreach  regulations  believed  that  the 
regulations  should  be  more  explicit 
about  the  steps  a  State  must  take  in 
performing  outreach  activities.  A 
majority  believed  that  the  regulations 
should  mandate  the  use  of  specific 
agencies  and  organizations  for  outreach. 
Other  suggestions  included  requiring  the 
States  to  specify  the  amount  they  w^ 
spend  on  outreach  and  requiring 
particular  outreach  techniques  such  as 
telephone  hotlines,  transportation  to 
place  where  applications  are  taken  and 
door-to-door  canvassing.  Six  State 
agencies  commented  that  the  outreach 
regulations  are  already  too  burdensome. 

We  agree  that  outreach,  especially  to 
vulnerable  groups  such  as  the  elderly 
and  groups  that  might  not  otherwise 
participate  such  as  migrant  workers,  is 
vital  to  the  success  of  the  program.  We 
do  not  agree  that  the  States  need  to  be 
regulated  to  the  extent  of  step-by-step 
instructions  on  how  to  conduct  an 
acceptable  outreach  program.  The 
States  have  had  considerable 
experience  in  conducting  outreach 
programs  mid  technical  assistance  is 
available  to  them  through  our  regional 
offices.  We  believe  that  allowing  the 
States  flexibility  in  their  approach  to 
outreach  will  produce  better  results  than 
mandating,  at  the  Federal  level,  a 
specific  outreach  program.  We  will 
carefully  review  each  State’s  plan  and 
monitor  each  State’s  outreach  activities 
to  make  sure  the  program  is  reaching  the 
target  groups.  This  will  also  provide  us  a 
basis  for  determining  what,  if  any, 
changes  should  be  made  in  the 
regulations  for  future  energy  assistance 
programs. 

Contrary  to  the  view  of  several 
respondents,  we  do  not  view  the  Act  as 
mandating  the  use  of  the  agencies 
described  in  section  308(b](16)  of  the 
Act.  We  believe  the  Act  allows  the 
States  the  flexibility  to  use  the  agencies 
that  will  be  most  effective  at  outreach  to 
a  given  population  in  a  given  geographic 
area,  rather  than  locking  them  in  to 
using  a  specific  list  of  agencies  some  of 
which  may  not  be  appropriate  under  the 
particular  circumstances  in  the  State. 

One  commenter  recommended  that 
local  public  and  private  non-profit  child 
and  family  service  agencies  be  included 
with  the  other  organizations  suggested 
as  outreach  resources.  We  have 


amended  the  regulations  to  include 
these  agencies. 

Six  commenters  asked  us  not  to 
include  outreach  as  an  administrative 
cost  that  the  States  must  match.  We 
believe  that  outreach  is  an 
administrative  cost.  However,  under 
these  regulations  States  are  not  required 
to  match  administrative  costs  that  do 
not  exceed  7  Vs  percent  of  their  cost  of 
running  the  program. 

Two  commenters  believed  it  would  be 
difficult  to  explain  eligibility  for  the 
program  because  income  eligibilit3;.. 
levels  may  vary  within  the  State 
according  to  variations  in  the  lower 
living  standard  income  level.  As  we 
explain  in  the  discussion  of  Subpart  G, 
the  State  may  standardize  income 
eligibility  throughout  the  State. 

Five  commenters  agreed  yvith  our 
requiring  special  attention  in  outreach  to 
migrant  and  seasonal  farm  workers  and 
one  commenter  asked  for  special 
attention  to  aliens  and  Cuban  refugees. 
We  believe  that  aliens,  including  Cuban 
refugees,  are  covered  by  the  requirement 
of  priority  in  outreach  to  migrant 
workers,  persons  with  limited  English 
speaking  proficiency  and  persons  who, 
in  general,  lack  knowledge  about 
commimity  service  programs. 

6.  Identification  and  certification  of 
eligible  households:  ’The  State  plan  must 
describe  how  the  State  will  identify  and 
certify  eligible  households  for  the 
program  and  how  records  supporting 
these  eligibility  determinations  will  be 
kept. 

7.  Monitoring:  ’The  State  must  design  a 
system  for  monitoring  its  program  and 
must  describe  its  monitoring  system 
fully  in  the  State  plan.  The  plan  must 
demonstrate  how  the  State  can  identify 
and  correct  problems  in  a  timely  way, 
especially  problems  of  compliance  with 
the  key  requirements  of  this  Part, 
including  coordination,  outreach, 
certification,  data  collection,  levels  of 
assistance,  agreements  with  home 
energy  suppliers,  verification  of  income, 
and  timeliness  of  assistance. 

A  schedule  and  format  for  reporting 
State  monitoring  information  to  us  will 
be  provided  in  a  program  instruction. 
Our  regional  offices  will  work  closely 
with  the  States  to  assure  compliance 
with  the  approved  State  plan. 

We  will  conduct  reviews  of  the  State’s 
program  and  monitoring  system  during 
FY  1981,  including  conformity  with  the 
State  plan;  the  implementation  of 
sampling  techniques,  if  any;  and  the 
validity  and  reliability  of  the  data 
collected.  Where  insufficiencies  are 
identified,  our  review  will  include  the 
records  and  documentation  from  which 
program  monitoring  information  has 
been  collected. 
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We  will  also  review  the  State’s 
implementation  of  its  data  collection 
system,  as  required  in  §  260.66  for  the 
validity  and  reliability  of  data.  This 
review  may  include  spot  checks  of  the 
State’s  records. 

8.  Data  collection  and  reporting  by  the 
States:  The  Act  requires  that  State  plans 
describe  energy  usage  and  the  average 
cost  of  home  energy  in  the  State  by  the 
type  of  fuel  and  by  regions  of  the  State. 

States  also  are  required  to  provide  us 
with  additional  information  on  the 
operation  of  the  energy  assistance 
program.  The  data  to  be  reported  are 
either  mandated  specihcally  by  the  Act 
or  are  necessary  to  monitor  and  report 
on  State  programs  in  terms  of  Federal 
goals  and  requirements.  However, 

Office  of  Management  and  Budget 
(0MB]  clearance  has  not  yet  been 
obtained  for  any  reporting  instruments, 
and  thus  no  reports  will  be  required 
until  such  OMB  clearance  has  been 
obtained  and  States  notiHed. 

We  will  provide  technical  assistance 
to  the  States  in  designing  and 
implementing  their  data  collection 
systems  for  the  Hscal  year  1981  energy 
assistance  program.  The  State’s 
expenses  for  collection  and  reporting  of 
these  program  data  are  allowable 
administrative  costs. 

States  must  also  cooperate  with  our 
efforts  to  develop  from  existing  records 
additional  information  on  home  energy 
usage  by  the  general  population  as 
required  by  the  Act.  'This  information 
will  include,  but  might  not  be  limited  to, 
data  on  home  energy  consumption  by 
the  general  population  and  the  annual 
cost  and  types  of  fuel  used  by  various 
income  groups. 

Comments  and  Responses 

The  final  regulation  does  not  include  a 
requirement  for  States  to  complete  a 
sample  survey  of  households  as 
described  in  the  interim  final  regulation. 
Several  States  commented  on  the 
expense  and  burden  involved  in 
providing  data  on  a  sample  of 
households.  In  light  of  these  comments, 
OMB’s  concerns  about  the  survey,  and 
the  lack  of  time  available  to  allow 
States  to  do  advance  planning,  we  have 
decided  to  drop  this  requirement  for  this 
year.  However,  we  regard  State  level 
surveys  as  an  effective  way  to  gather 
much  of  the  program  monitoring, 
compliance  and  evaluation  data  needed 
for  administration  of  the  program  at  the 
federal  level,  and  we  intend  to  work 
closely  with  States  and  OMB  to  prepare 
for  a  survey  of  assisted  households  in 
next  year’s  program. 

As  a  result  of  abandoning  plans  for  a 
survey  of  assisted  households  this  year, 
we  have  had  to  expand  the  periodic 


Summary  Report  of  aggregate  counts  of 
households  assisted  to  gather 
information  required  by  the  authorizing 
statute,  the  Department  of  Justice,  and 
speciHc  commitments  to  the  public  to 
report  on  the  target  groups  served  by  the 
program.  The  information  requirements 
added  to  the  periodic  Summary  Report 
are  the  income  levels  and  heating  fuels 
of  assisted  households,  the  race, 
ethnicity  and  sex  of  assisted  applicants, 
and  counts  of  priority,  outreach  and 
equity  target  groups  determined  by  the 
statute. 

The  Summary  Report  is  due  quarterly. 
A  few  items  concerning  households 
receiving  heating  assistance  are  due 
also  as  of  the  end  of  January  and 
February  1981  to  serve  the  reallocation 
process.  This  schedule  involves  fewer 
reports  than  the  monthly  summary 
report  described  in  the  interim  final 
regulation. 

One  commenter  mentioned  that, 
although  our  description  of  the  monthly 
report  seemed  to  require  that  States 
provide  an  unduplicated  count  of 
households  assisted,  that  point  was  not 
made  clearly.  We  have  clariHed  this 
point  in  the  final  regulations. 

9.  Cooperation  by  States  in  Program 
Evaluations:  States  are  required  to 
cooperate  in  any  evaluations  of  the 
energy  assistance  program  which  we 
may  conduct.  Such  evaluation  efforts 
will  be  designed  to  complement 
information  collected  as  described  in  the 
above  sections  and  to  answer  remaining 
questions  about  the  program’s 
effectiveness  or  efbciency.  They  will 
also  be  designed  to  impose  a  minimum 
burden  on  State  and  local  program 
administrators. 

We  plan  a  major  evaluation  of  ail 
facets  of  the  program  operation  in  some 
of  the  larger  States  and  a  few  smaller 
States.  Data  collection  will  be  through  a 
combination  of  existing  administrative 
records  and  contractor  contacts  with 
participants,  vendors,  eligible 
nonparticipants  and  so  on. 

Subpart  E— Fiscal  Control  and 
Accountability 

1.  Emergency  Reserve:  A  State  may 
reserve  up  to  3  percent  of  the  amount 
allocated  to  it  for  use  in  weather-related 
or  supply  shortage  emergencies  as 
described  in  §  260.80.  The  regulations 
allow  the  States  to  define  these 
emergencies.  A  State  that  chooses  to 
have  an  emergency  reserve  must 
describe  in  its  plan  the  emergencies  or 
types  of  emergencies  it  will  cover,  the 
amount  and  kind  of  assistance  it  will 
provide:  the  procedures  for  carrying  out 
its  emergency  program:  and,  what  it  will 
do  with  the  funds  if  emergencies  do  not 
use  up  all  of  the  funds.  Funds  reserved 


under  this  section  and  combined  with 
another  State-funded  program  must  not 
be  used  in  a  manner  that  would  violate 
the  provisions  of  the  regulations. 

Comments  and  Responses 

Eight  commenters  asked  for 
clarification  of  the  term  “weather- 
related  and  supply  shortage 
emergencies’’  and  asked  what 
assistance  may  be  provided  in  those 
emergencies.  Weather-related 
emergencies  could  include,  among  other 
things: 

•  Unusually  cold  (or  hot)  weather 
requiring  additional  or  higher  assistance 
payments  or  resulting  in  a  higher 
caseload  than  anticipated: 

•  Interruption  of  the  normal  energy 
supply  due  to  weather  conditions 
necessitating  use  of  substitute  fuel  such 
as  wood,  coal  or  butane: 

•  Damage  to  dwellings  that  is  caused 
by  weather  conditions  and  that  prevents 
the  heating  or  cooling  of  the  dwellings. 

Supply  shortage  emergencies  could 
include,  among  other  things: 

•  Interruption  of  the  normal  energy 
supply  by  nonweather  related  causes 
(earthquakes,  volcanos,  oil  embargos,  or 
a  supplier  going  out  of  business): 

•  The  need  for  home  energy  by  a 
household  that  applied  too  late  for  the 
regular  program  or  received  payment 
under  the  regular  program  but  now  faces 
a  crisis  due  to  lack  of  heating. 

In  response  to  requests  for 
clarification  on  the  use  of  emergency 
funds,  we  have  amended  the  regulations 
to  state  that  in  such  emergencies  the 
State  may  provide  assistance  in  the  form 
of  repairs  and  consumer  goods.  We 
expect  the  States  to  limit  themselves  to 
making  minor  repairs,  not  major  capital 
expenditures,  and  to  consumer  goods 
suitable  to  the  emergency  such  as 
blankets  or  fans,  not  costly  appliances 
such  as  furnaces  or  air  conditioners. 

One  commentor  believed  that  we 
should  require  the  States  to  set  aside 
funds  for  weather-related  and  supply 
shortage  emergencies.  Another  believed 
that  we  should  allow  the  State  to  set 
aside  more  than  3  percent  of  its 
allocation  for  these  emergencies.  Still 
another  conunentor  agreed  with  the 
interim  regulation  on  this  subject.  We 
have  no  discretion  in  this  area.  The  Act 
permits  the  States  to  reserve  no  more 
than  3  percent  of  their  allocations  for 
weather-related  and  supply  shortage 
emergencies.  The  Act  does  not  require 
that  any  amount  be  set  aside. 

2.  Fiscal  Reports  by  States:  (OMB 
clearance  for  any  reporting  instruments 
has  not  yet  been  obtained  and  therefore 
no  reports  will  be  required  until  such 
OMB  clearance  has  been  obtained  and 
States  notiHed.) 
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In  order  to  make  fimds  available  to 
States  when  they  need  them,  we  will 
require  two  kinds  of  reports  from  States. 

The  State  must  submit  an  estimate  of 
its  need  for  Federal  funds  for  each 
quarter  of  Hscal  year  1981  and  an 
estimate  of  its  need  for  Federal  funds  for 
the  fiscal  year.  We  will  use  this  report  to 
assist  us  in  determining  quarterly  grants 
and  reallocation  of  funds. 

Thirty  days  after  the  end  of  each 
quarter  the  State  must  submit  a  financial 
status  report  showing  the  amount,  by 
type,  of  payments  it  has  made  for  the 
past  periods;  e.g.,  direct  pa3mients  to 
households,  payments  to  home  energy 
suppliers,  and  the  like.  The  purpose  of 
these  reports  is  to  facilitate  the  review 
of  the  State's  need  for  Federal  funds  and 
the  reallotment  of  funds. 

3.  Administrative  Costs:  A  State  may 
use  a  portion  of  its  grant  award  for 
program  administration.  Under  the  Act 
the  amount  of  Federal  funds  the  State 
may  use  for  administration  from  its 
allotment  may  not  exceed  5  percent  of 
the  cost  of  carrying  out  the  plan.  This 
amount  may  be  increased  up  to  7V2 
percent  in  circumstances. 

The  Act  provides  that  in  no  case  may 
the  Federal  funds  used  for  administering 
the  plan  exceed  50  percent  of  the  State’s 
total  cost  of  administration.  The  State 
must  pay,  from  non-Federal  sources,  the 
remaining  costs  of  administration. 

We  have  determined  that  the 
administrative  cost  sharing  requirement 
and  the  5  percent  limitation  on  the 
amount  of  Federal  fimds  that  can  be 
used  for  administration  should  be 
waived  for  all  States.  Based  on  a 
thorough  review  of  the  comments  we 
received  on  the  interim  final  regulations, 
the  communications  we  have  received 
from  many  states  as  to  the  diffrculties 
they  would  encounter  absent  this 
waiver,  and  other  evidence,  we  believe 
that  this  waiver  is  necessary  to  allow 
them  to  administer  their  programs  and 
likely  to  assist  in  promoting  the 
objectives  of  the  Act.  This  means  that  a 
State  may  expend  from  its  allotment  an 
amount  not  to  exceed  7  Vs  percent  of  the 
total  cost  of  carrying  out  the  plan 
without  matching  that  amount  from 
State  funds.  Beyond  that  point,  the  State 
must  pay  100  percent  of  the 
administrative  expenses. 

Comments  and  Responses 

We  received  sixty-eight  comments 
criticizing  the  Federal  share  of 
administrative  costs  for  being  too  small. 
These  commenters  suggested  that  we 
either  pay  all  the  administrative  costs  of 
the  program  or  increase  the  Federal 
share  of  these  costs.  In  addition,  several 
governors  advised  us  that  they  lack 
legislative  authority  to  agree  to  the  cost 


sharing  requirements  of  the  Act  and  that 
their  legislatures  will  not  convene  imtil 
January,  1981  or  later.  As  described 
above  we  have  waived  administrative 
cost  sharing  and  increased  the  Federal 
share  of  administrative  costs. 

One  State  agency  suggested  that  the 
Federal  share  of  administrative  costs 
should  be  based  on  a  percentage  of  the 
States  allocation,  not  a  percentage  of  the 
total  cost  of  carrying  out  the  plan.  The 
Act,  however,  specifres  that  the  amount 
the  State  may  use  from  its  allocation  for 
plaiming  and  administration  is  a 
percentage  “of  the  cost  of  carrying  out 
the  plan  *  *  *” 

A  public  welfare  agency  commented 
that  the  States  should  not  be  held  liable 
for  duplicate  payments,  given  what  it 
believes  to  be  a  minimal  allowance  for 
administrative  expenditures.  We 
disagree.  We  believe  that  the 
Department  and  the  States  have  a  duty 
to  the  taxpayers  to  make  every 
reasonable  effort  to  avoid  duplicate 
payments. 

4.  Financial  Management  System: 
Section  260.80  of  the  interim  final 
regulations  has  been  deleted.  This 
subject  is  now  covered  in  Appendix  B. 

Subpart  F— Federal  Allotments  and 
Payments 

By  its  Continuing  Resolution  enacted 
on  October  1, 1980,  Congress  made 
available  $1.85  billion  for  the  Low 
Income  Energy  Assistance  Program.  In 
the  Joint  Explanatory  Statement  of  the 
Committee  of  Conference,  the  House 
and  Senate  managers  provided  that  this 
amount  shall  be  available  as  follows: 

— $4  million  for  Federal 
administrative  expenses; 

— $87.5  million  for  the  CSA  Crisis 
Intervention  program; 

— $2.5  million  for  grants  to  the 
territories;  and 

— $1,756  billion  for  energy  assistance 
grants  to  the  States. 

1.  Computation  of  States’ Allotments: 
We  will  divide  and  assign  the  amount 
Congress  provided  for  State  energy 
assistance  programs  according  to  the 
formula  required  to  be  used  by  the 
Continuing  Resolution  enacted  on 
October  1, 1980.  In  the  near  future  we 
will  provide  to  States,  in  a  separate 
issuance,  a  chart  showing  the  States’ 
proportional  allotments  and  the  amount 
each  State  would  receive. 

2.  Grants  to  the  States:  We  will  make 
quarterly  grants  to  States  with  approved 
plans  for  expenditures.  The  amount  of  a 
State’s  quarterly  grant  will  be 
determined  on  ^e  basis  of  the  State’s 
estimate  of  its  need  for  funds  and  its 
report  of  expenditures  for  the  past 
period.  Forms  for  these  estimates  and 
reports  will  be  furnished  to  the  States. 


Because  the  need  for  energy  assistance 
is  significantly  affected  by  seasonal 
factors,  we  believe  that  quarterly  grants 
will  best  enable  us  to  coordinate 
available  funds  with  States’’  need  for 
funds. 

Comments  and  Responses 

A  farmworkers’  organization  stated 
that  we  should  provide  direct  grants  to 
farmworker  organizations  under  the 
same  conditions  that  apply  to  direct 
grants  to  Indian  tribes.  'The  Act  does  not 
allow  us  to  make  direct  grants  to 
farmworker  organizations  under  any ' 
circumstances.  States  are  encouraged  to 
contract  with  farmworker  organizations 
to  conduct  outreach  and  other 
operational  functions  such  as  intake  or 
information  and  referral. 

3.  Apportionment  for  Other  Programs 
Authorized  by  the  Act: 

After  allocating  the  funds  for  State 
plans  and  for  Federal  administrative 
costs,  we  will  distribute  the  balance  of 
the  funds  in  the  following  maimer  and 
orden 

a.  To  the  Commonwealth  of  Puerto 
Rico  and  the  Insular  Areas  (Guam. 
American  Samoa,  the  Virgin  Islands, 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands],  $2.5 
million  for  programs  described  in  item  4 
below. 

b.  To  the  Community  Services 
Administration,  $87,500,000  to  carry  out 
energy  crisis  activities  under  Section 
222(a](5)  of  the  Economic  Opportunity 
Act. 

c.  Any  balance  which  remains  (after 
(a)  and  (b)]  will  be  made  available  as 
incentive  grants  to  the  States  for  fuel 
assistance  programs.  We  describe  these ' 
incentive  grants  in  item  8  below. 

d.  If  the  programs  qualifying  for  grants 
under  paragraph  (c)  do  not  ei^aust  the 
funds  available,  any  amounts  remaining 
will  be  distributed  to  the  States  in 
accordance  with  the  formula  used  in 
determining  their  original  allotments. 

4.  Energy  Assistance  Programs  for  the 
Commonwealth  of  Puerto  Rico  and  the 
Insular  Areas:  Congress  recognized  that 
while  there  is  little  need  for  heating  in 
Puerto  Rico  and  the  Insular  Areas, 
energy  costs  are  increasing  for 
refrigeration  and  other  home  uses. 

Each  of  the  jurisdictions,  in  order  to 
receive  funds,  must  submit  a  plan  within 
30  days  after  publication  of  these  final 
regulations.  I^e  plans  must  be 
consistent  with  the  requirements  which 
States  must  meet  for  State  plans.  In  lieu 
of  heating  assistance,  plans  submitted 
by  Puerto  Rico  and  the  Insular  Areas 
may  provide  for  home  energy  uses  such 
as  refrigeration  and  for  cooling  when 
cooling  is  medically  necessary. 
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Comments  and  Responses 

In  the  preEunble  to  the  interim 
regulations  we  stated  that  we  were 
considering  three  alternative  methods 
for  allocating  funds  to  Puerto  Rico  and 
the  Insular  Areas:  apportionment  based 
on  population;  apportionment  based  on 
aggregate  residential  energy  costs  and 
low  income  population;  and, 
apportionment  based  on  the  amounts 
needed  to  carry  out  the  plans  submitted 
by  each  jurisdiction.  We  specifically 
invited  comments  on  these  alternatives 
through  the  preamble  and  through 
letters  to  the  Governor  of  each 
jurisdiction.  We  also  asked  the 
Governors  to  indicate  State  plan 
requirements  that  they  believe  should 
not  be  applied  to  their  programs  and,  in 
the  case  of  the  Insular  Areas,  to  indicate 
whether  they  would  be  interested  in  a 
consolidation  of  the  energy  grant  with 
other  HHS  grants. 

Two  governors  responded.  One 
favored  an  allotment  based  on 
population.  The  other  did  not  express  a 
preference  but  noted  that  the  amount  of 
funds  allocated  must  be  sufficient  to 
allow  his  territory  to  operate  a  viable 
program.  A  Congressional  delegate  and 
the  energy  agency  of  one  of  the 
jurisdictions  suggested  that  we  provide 
a  floor  allotment^to  each  jurisdiction  and 
allocate  the  remaining  funds  according 
to  population.  The  Congressional 
delegate  also  recommended  that  we  not 
require  public  participation  or 
administrative  cost  sharing  in  the  plans 
submitted  by  Puerto  Rico  and  the 
Insular  Areas.  The  delegate  also  favored 
a  consolidation  of  appropriate  HHS 
grants. 

We  believe  that  the  most  equitable 
allotment  method  is  to  distribute  a 
portion  of  the  available  funds  to  Puerto 
Rico  and  the.  Insular  Areas  equally  and 
then  distribute  the  remainder  of  the 
funds  according  to  the  proportion  each 
jurisdiction’s  population  bears  to  the 
total  population  of  all  the  jurisdictions. 
This  method  will  assure  that  the  smaller 
territories  will  receive  an. allotment 
great  enough  to  make  administering  the 
program  cost  effective.  At  the  same  time 
this  method  recognizes  that  energy 
problems  in  Puerto  Rico  impact  on  a 
significantly  larger  number  of  people 
than  in  the  territories. 

We  have  allocated  one-twentieth  of 
the  $2.5  million  to  Puerto  Rico  and  each 
of  the  territories  in  equal  shares  ($20,833 
per  jurisdiction).  In  addition,  each 
jurisdiction  will  receive  an  allocation 
based  on  its  share  of  the  total 
population  as  follows:  Puerto  Rico: 
$2,147,002  (90.4  percent);  Trust 
Territories  of  the  Pacific:  $71,250  (3 
percent):  Guam:  $66,500  (2.8  percent); 


Virgin  Islands  $61,750  (2.6  percent): 
American  Samoa:  $19,000  (0.8  percent); 
Northern  Mariana  Islands:  $9,500  (0.4 
percent). 

We  allow  Puerto  Rico  and  the  Insular 
Areas  the  option  of  including  public 
participation  and  pajrments  to  operators 
of  subsidized  housing  in  their  plans 
because  circumstances  in  these 
jurisdictions  could  make  it  difficult  to 
comply  with  these  State  plan 
requirements.  We  also  recognize  that 
these  jurisdictions  may  have  difficultly 
meeting  the  administrative  cost  sharing 
requirements  imposed  by  the  Act  on  the 
States.  Therefore,  we  have  waived  these 
requirements  as  we  have  for  the  States. 
In  determining  the  amount  of  assistance 
payments,  the  jurisdictions  must  use 
average  home  energy  expenditures  for 
households  or  a  reasonable  substitute 
for  heati^  degree  days. 

5.  Equivalent  benefits  for  Indians:  The 
Act  requires  that  the  States  must 
provide  members  of  an  Indian  tribe 
benefits  that  are  equivalent  to  benefits 
provided  to  other  eligible  households  in 
the  State.  For  the  purposes  of  this 
program,  we  employ  the  definitions  of 
Indians,  Indian  tribes  and  Indian 
organizations  that  are  established  in  our 
regulations  for  the  Administration  for 
Native  Americans  (45  CFR  Part  1336.1). 

Our  preferable  method  of  assuring 
equivalent  benefits  to  Indians  is  through 
each  State’s  plan  for  energy  assistance. 
Other  vehicles  are  possible,  however.  In 
order  for  Indians  to  be  served  by  any 
method  other  than  by  a  State  via  its  plan 
for  energy  assistance,  we  must  make 
two  determinations.  We  must  make  a 
determination  that  (1)  the  Indians  are 
not  receiving  equivalent  benefits,  or 
would  not  receive  equivalent  benefits 
rmder  the  State  plan  submitted,  and  (2) 
that  the  Indians  would  be  better  served 
through  direct  grants  to  a  tribe  or  an 
Indian  organization.  In  the  event  of  a 
determination  that  equivalent  benefits 
are  not  being  provided  by  a  State,  we 
may  require  that  the  State  mcdce  changes 
in  its  plan  or  we  may  make  direct  grants 
fi:om  ffie  State’s  allotment  to  the  tribe  or 
organization.  We  intend  to  work  with 
States  to  make  those  changes  that  are 
necessary  to  assure  equivalent  benefits, 
where  possible.  Alternatively,  we  will 
work  though  our  Administration  for 
Native  Americans  to  guarantee  that 
'  equitable  treatment  for  Indians  is 
provided. 

We  recognize  that  it  may  sometimes 
be  necessary  to  agree  beforehand  that  a 
grant  should  be  made  directly  to  a  tribe 
where  it  can  be  predicted  that  to  do 
otherwise  would  clearly  yield 
inequitable  treatment  of  members  of  the 
tribe.  Therefore,  in  making  our 
determination  to  provide  a  direct  grant 


to  a  tribe,  we  will  take  into 
consideration  an  agreement  between  the 
tribe  and  the  State  that  the  members  of 
the  tribe  would  be  better  served  by  a 
direct  grant  We  have  provided  States 
and  tribes  with  guidelines  on  what  the 
contents  of  an  agreement  should  be. 

This  provision  for  advance  agreements 
does  not  apply  to  Indian  organizations 
that  are  not  tribes. 

In  the  event  that  we  decide  to  make  a 
direct  grant  to  an  Indian  tribe  or 
orgEinization.  we  will  assure  that  the 
amount  of  that  grant  enables  the  tribe  or 
organization  to  provide  benefits 
equivalent  to  those  provided  under  the 
State  plan  to  non-Indian  households. 

The  tribe  or  organization  will  be 
required  to  submit  a  plan  that  meet  the 
same  requirements  as  are  required  of 
the  States,  with  some  exceptions. 
Because  of  the  imique  circumstances  of 
reservations,  we  have  made  payments 
to  building  operators  optional  and  have 
permitted  modifications  to  the  public 
participation  requirements  which  States 
must  meet 

Comments  and  Responses 

Two  commenters  emphasized  the 
need  for  strong  affirmative  treatment  of 
Indians.  We  fully  concur  with  this 
recommendation.  We  believe  we  have 
gone  as  far  as  possible,  within  the 
statutory  limits,  to  assure  that  Indians 
on  and  off  reservations  are  given 
adequate  outreach  and  equivalent 
benefits. 

Three  commenters  asked  that  we  set  a 
time  frame  for  determining  whether  or 
not  Indians  have  been  properly  served 
under  a  State’s  program.  We  do  not  set  a 
specific  time  frame  because  a  charge  of 
discrimination  could  conceivably  arise 
at  any  point  in  the  program  year  and 
could  come  from  many  different  sources. 
We  will  investigate  the  claim  and  make 
a  judgment  in  conjunction  with  other 
interested  parties  based  upon  the  facts 
at  that  time. 

6.  Reallotment:  If  we  determine  that  a 
portion  of  a  State’s  allotment  or  Indian 
tribe’s  set-aside  will  not  be  required  to 
carry  out  the  State’s  or  tribe’s  plan  we 
will  reallot  that  portion  to  other  States 
or  tribes  based  on  their  need  and  ability 
to  expend  the  funds  in  a  manner 
consistent  with  the  provisions  of  this 
Part.  We  will  make  this  determination 
based  upon  actual  expenditures  and 
commitments,  the  State’s  or  tribe’s 
timetable  for  providing  assistance  and 
their  quarterly  spendi^  projections. 
Thus,  we  will  not  penalize  a  State  or 
tribe  which  has  spread  the  use  of  its 
funds  over  the  course  of  the  winter  or 
has  chosen  to  reserve  funds  for  use  in 
the  summer  to  assist  households  with  a 
medical  need  for  cooling. 
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Each  State  and  tribe  will  submit  a 
timetable  for  providing  assistance  in  its 
plan.  In  their  periodic  program  reports 
States  and  tribes  will  provide 
information  on  households  assisted  and 
funds  committed  on  their  behalf  which 
we  will  compare  with  their  timetables. 

Before  the  beginning  of  each  quarter 
of  FY 1981  each  State  must  submit  an 
estimate  of  its  need  for  Federal  funds  in 
the  forthcoming  quarter  as  well  as  for 
the  fiscal  year.  Except  for  the  first 
quarter,  this  report  will  be  due  45  days 
before  the  beginning  of  each  quarter. 

The  due  date  for  the  Hrst  quarter  report 
will  be  announced  when  formal 
reporting  instructions  are  issued  to  the 
States  and  tribes.  These  reports  along 
with  the  quarterly  report  on  actual 
expenditures,  will  assist  us  in 
determining  which  States  and  tribes 
have  allotments  greater  or  less  than  the 
amount  needed  to  carry  out  their 
approved  plans.  We  will  consider  the 
information  in  these  reports  in 
determining  whether  or  not  a 
reallotment  should  take  place.  In 
addition  to  these  regular  reports,  a  State 
or  tribe  must  advise  us  whenever  it 
knows  that  a  portion  of  its  allotment 
will  not  be  required  to  carry  out  its 
approved  plan. 

Before  we  reallot  any  funds  away 
from  a  State  or  Indian  tribe,  we  will 
notify  the  Governor  of  the  State  or  tribal 
head  by  letter,  and  the  general  public  by 
notice  in  the  Federal  Register,  of  our 
intent  to  reallocate  a  portion  of  the 
State’s  or  tribe’s  funds. 

Written  comments  on  the  proposed 
reallocation  may  be  submitted  to  us 
during  the  30  days  following  publication 
of  the  notice  in  the  Federal  Register.  We 
will  review  and  consider  any  comments 
we  receive  during  the  30-day  comment 
period  and  notify  the  Governor  or  tribal 
head  by  letter,  and  the  public  by  notice 
in  the  Federal  Register,  of  our  final 
decision  with  regard  to  reallocation  of 
the  State’s  or  tribe’s  funds. 

We  will  reallot  any  funds  which 
become  available  under  the  above 
procedure  to  States  and  Indian  tribes 
expressing  a  need  for  additional  funds, 
taking  into  account  the  original 
allocations  to  those  States  and  funds 
reserved  for  Indian  tribes,  and  the 
States’  and  tribes’  need  and  ability  to 
expend  the  funds  consistent  with  the 
provisions  of  the  Act. 

Comments  and  Responses 

Those  who  commented  on  the 
reallotment  regulations  expressed 
support  for  our  efforts  in  this  area.  Two 
commenters  suggested  that  we  should 
be  very  cautious  about  allowing  States 
to  protect  funds  from  reallotment  on  the 
ground  that  they  will  be  needed  later  for 


cooling  assistance.  We  will  carefully 
scrutinize  the  States’  and  tribes’ 
estimates  and  reports  of  expenditures  to 
make  sure  that  funds  do  not  go  unused 
in  one  State  or  tribe  when  there  is  an 
unmet  need  in  another  State  or  tribe.  At 
the  same  time  we  will  take  care  not  to 
penalize  States  or  tribes  for  spreading 
out  their  funds  to  assure  that  adequate 
resoiurces  are  available  for  medically 
necessary  cooling  in  the  summer. 

7.  Reimbursement  for  expenditures  by 
States  in  advance  of  an  appropriation  or 
State  plan  approval:  To  prepared  for 
this  winter’s  energy  assistance 
programs,  the  States  will  have  begim 
planning  and  administrative  activities  as 
early  as  this  Spring,  and  certainly  before 
the  beginning  of  the  1981  fiscal  year  on 
October  1.  In  order  to  carry  out  these 
activities.  States  will  have  advanced  the 
costs  from  their  own  sources.  Thus,  we 
provide  in  these  regulations  that  any 
State  which  uses  its  own  resources  after 
April  2, 1980  for  planning  and 
administration,  in  substantial 
compliance  with  its  subsequently 
approved  State  plan,  may  claim 
reimbursement  retroactively  (after  the 
plan  is  approved}  for  those  advance 
expenditures. 

Reimbursement  for  State  expenditures 
incurred  before  the  start  of  FY  1981  is 
consistent  with  the  Act  which 
authorizes  reimbursement  for  advance 
State  expenditures  when  funds  are 
provided  to  carry  out  the  Act.  Since  the 
Act  became  law  on  April  2, 1980,  we 
believe  that  a  State  could  reasonably 
incur  expenditures  for  planning  and 
administration  on  or  after  that  date. 

Comments  and  Responses 

In  the  preamble  to  the  interim  final 
regulations  we  stated  that  we  were 
considering  whether  or  not  to  reimburse 
States  for  advance  assistance  payments 
under  the  same  conditions  that  apply  to 
advance  expenditures  for  planning  and 
administration.  We  asked  any  State  that 
believed  it  would  be  making  advance 
assistance  payments  to  comment  on  this 
issue.  No  State  responded.  Because  oiu: 
authority  imder  the  Act  to  make  such 
payments  is  questionable,  the  final 
regulations  do  not  provide  for 
reimbursement  for  assistance  payments 
made  in  advance  of  the  1981  fiscal  year. 

Two  commenters  stated  that  we 
should  make  allocations  to  the  States 
before  the  heating  season  begins. 
Another  commenter  believes  it  is  unfair 
to  expect  local  governments  to  spend 
their  own  funds  in  advance  of  Federal 
funds  being  allocated.  A  State  that 
advances  its  own  funds  for  planning  and 
administration  of  the  program  in 
substantial  compliance  with  a 
subsequently  approved  plan  may  be 


reimbursed  after  Federal  funds  are  made 
available  to  the  State  for  its  program. 

8.  Incentive  grants  to  States  for 
residential  energy  assistance  programs: 
After  we  have  allocated  funds  to  the 
States  for  the  energy  assistance  program 
and  to  the  Commonwealth  of  Puerto 
Rico,  the  Insular  Areas  and  the 
Community  Services  Administration  for 
their  programs,  we  would  make  the 
remainder  (if  any)  available  to  States  as 
matching  grants  for  up  to  25%  of  some 
State-fimded  fuel  assistance  programs 
which  serve  some  or  all  of  the 
households  eligible  under  this  Act. 
However,  under  existing  appropriations 
we  do  not  expect  any  money  to  be 
available  for  incentive  grants. 

The  purpose  of  these  grants  would  be 
to  provide  an  incentive  to  States  which 
have  State  funded  energy  assistance 
programs  to  continue  such  programs  and 
an  incentive  to  other  States,  where  there 
is  a  need,  to  begin  such  programs. 

The  regulations  provide  for 
distributing  any  incentive  funds  by 
means  of  discretionary  grants.  If  any 
incentive  funds  become  available,  we 
will  publish  priorities  and  requirements 
for  funding  incentive  grants  in  the 
Federal  Register. 

Subpart  G — Furnishing  Home  Energy 
assistance  , 

1.  Who  is  eligible  for  Assistance: 
Federal  law  permits  payments  on  behalf 
of  households  with  incomes  no  greater 
than  the  Bureau  of  Labor  Statistics 
Lower  Living  Standard  Income  Level 
(BLSLLS)  and  any  single  person 
household  whose  income  is  at  or  below 
125  percent  of  the  CSA  Poverty  Income 
Guidelines.  It  also  permits  payments  for 
households  with  at  least  one  person 
eligible  for  AFDC,  SSI,  Food  Stamps  or 
certain  income-tested  Veterans 
Administration  benefits.  The  definitions 
in  §§  260.2  and  260.150  exclude  certain 
categories  of  AFDC  and  SSI  recipients 
who  are  protected  from  energy  costs 
because  of  their  living  arrangements. 

The  State  is  not  required  to  make 
payments  to  every  household  authorized 
as  an  eligible  household  under  Federal 
law.  It  may  limit  its  program  to  a  smaller 
eligible  population  if  it  chooses. 
However,  the  regulations  require  that  if 
the  State  does  exclude  any  of  the 
households  eligible  under  Federal  law  it 
may  do  so  only  in  accordance  with  the  • 
priority  and  required  considerations 
which  are  defined  in  §  260.154.  For 
example,  highest  income  households 
would  have  to  be  excluded  before  lower 
income  households.  This  issue  is 
discussed  further  in  the  section  on 
amounts  of  assistance.  The  regulations 
also  require  equitable  treatment  among 
households  eligible  under  the  State’s 
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plan.  This  means  that  households  that 
are  similarly  situated  with  respect  to 
income,  energy  burden  and  other 
relevant  considerations  under  the  Act 
must  receive  similar  amounts  of 
assistance. 

The  crucial  distinction  is  between 
eligibility  and  payment;  eligibility  is 
strictly  defined  by  Congress,  but  each 
state  has  the  flexibility,  vtdthin  the 
priorities  of  the  act,  to  determine  which 
of  the  pool  of  eligible  households  will 
receive  payment  and  how  much  each 
will  receive.  If  we  required  States  to  pay 
beneHts  to  all  eligible  households,  and 
thus  serve  the  broadest  possible 
population,  the  amount  of  assistance 
available  to  each  household  would  be 
limited,  and  the  States’  ability  to  target 
their  assistance  on  families  with  highest 
energy  costs  and  lowest  incomes  would 
be  hampered. 

A  State  may  use  evidence  of 
categorical  eligibility,  i.e.,  eligibility  for 
SSI,  AFDC,  Food  Stamps,  or  Veterans 
benefits,  to  determine  eligibility  for 
energy  assistance.  For  example,  a  State 
could  use  oiu  State  Data  Exchange 
(SDX)  file  of  SSI  payments  to  determine 
that  a  household  contains  a  member 
eligible  for  SSI.  This  provision  is 
intended  to  expedite  eligibility 
determinations.  A  State  may  not  rely  on 
evidence  of  eligibility  for  a  categorical 
program  if  obtaining  such  evidence 
would  delay  furnishing  assistance  to  a 
household. 

Comments  and  Responses 

Forty-eight  commenters  wrote  that  the 
BLSLLS  level  for  single  person 
households  is  to  low.  Subsequent  to  the 
publication  of  our  interim  final 
regulations.  Congress  provided  in  the 
Continuing  Resolution  enacted  on 
October  1, 1980,  that  eligible  households 
include  any  single  person  household 
whose  income  does  not  exceed  125 
percent  of  the  CSA  Poverty  Income 
Guidelines.  These  final  regulations 
contain  this  change. 

Fourteen  commenters  said  that  the 
BLSLLS  was  a  poor  indicator  of  poverty  . 
because  its  levels  are  too  high  and 
suggested  that  we  require  use  of  125 
percent  of  the  poverty  level  instead. 
Congress  has  clearly  established  the 
BLSLLS,  (or  125  percent  of  poverty  in  the 
case  of  a  single  person  household)  as 
the  maximum  income  eligibility 
standard  for  noncategorically  eligible 
households.  However,  a  State  may  set  a 
payment  standard  at  a  level  lower  than 
this  maximum.  The  only  restriction  is 
that  the  level  it  sets  for  any  family  size 
must  not  exceed  the  BLSLLS  for  that 
family  size  (or  125  percent  of  poverty  for 
single  person  households).  Consequently 


we  have  made  no  changes  in  the 
regulations  based  on  these  comments. 

Congress  has  also  provided  that 
categorically  eligible  households  with 
incomes  in  excess  of  the  BLSLLS,  such 
as  some  SSI  or  AFDC  recipients,  may  be 
included  in  a  State  program.  Nine 
commenters  objected  to  their  inclusion 
and  two  favored  it.  We  have  no 
authority  to  change  this  statutory 
provision. 

Forty-five  comments  asked  that  we 
prohibit  States  from  favoring 
categorically  eligible  households  over 
those  who  may  be  income  eligible.  This 
request  was  in  contrast  to  that  of  four 
other  commenters,  who  asked  that  we 
require  categorical  payments  to  SSI 
recipients.  No  regulatory  change  was 
made  because  we  do  not  believe  that  we 
may  either  require  coverage  of 
categorical  eligibles  or  prohibit  it.  A 
State  may  not  make  payments  to 
categorically  eligible  households  to  the 
exclusion  of  other  similarly  situated 
households.  Rather,  benefits  must  be 
made  available  based  upon  the 
priorities  which  are  intended  to  protect 
the  lowest  income  households  whether 
or  not  these  households  are 
categorically  eligible. 

Fiulhermore,  three  commenters  asked 
that  we  prohibit  States  from  requiring 
applicants  to  show  shut-off  notices  or 
unpaid  utility  bills  to  qualify  for 
assistance.  Requiring  unpaid  bills  or 
shut-off  notices  could  serve  as  a 
disincentive  for  households  to  pay  their 
bills  as  they  are  able.  As  a  result  of 
these  comments  we  have  added 
§  260.150(c)  which  prohibits  States  from 
requiring  proof  of  unpaid  fuel  bills  or 
shut-off  notices  except  in  the  case  of 
emergency  assistance  as  described 
under  §  260.80. 

Several  commenters  said  that  our 
requirements  for  eligibility  are  too 
sketchy  or  brief.  The  intent  of  Congress 
was  to  establish  a  State-run  program; 
we  do  not  believe  we  have  the  authority 
to  establish  eligibility  requirements 
beyond  those  already  in  Subpart  G. 

2.  To  whom  payments  can  be  made: 
Payments  may  be  made  directly  to 
eligible  households.  In  addition, 
payments  may  be  made  on  behalf  of 
eligible  households  to  their  home  energy 
suppliers  (see  discussion  under  Subpart 
I).  The  Act  requires  that  payments  be 
made  to  eligible  operators  of  subsidized 
housing  (see  discussion  under  Subpart 
H),  but  those  payments  may  be  made 
only  on  behalf  of  a  specially-defined 
subgroup  of  eligible  households,  which 
we  call  "eligible  tenants.”  We  will 
discuss  this  special  group  further  below. 

A  household  must  be  economically  at 
risk  for  rising  costs  of  home  energy  in 
order  for  a  payment  to  be  made  to  it,  or 


to  its  energy  supplier  on  its  behalf.  This 
means  that  no  household  which  is  fully 
protected  by  another  government 
program  from  the  impact  of  energy  cost 
increases  may  be  directly  aided  under 
this  program.  To  receive  an  energy 
assistance  payment,  a  household  must 
pay  some  part  of  its  energy  cost 
increases  from  its  own  resources,  either 
through  increases  in  rent  or  utility  bills. 

A  household  in  some  subsidized  housing 
which  permits  some  part  of  energy  cost 
increases  to  be  passed  through  to  the 
tenants  would  be  at  least  partially  at 
risk.  Tenants  in  non-subsidized 
apartments  would  be  considered  fully 
vulnerable  to  cost  increases,  even  when 
utilities  are  included  in  the  rent,  because 
rental  levels  reflect  utility  levels  when 
leases  are  renewed. 

Other  examples  of  households  which 
are  not  vulnerable  to  energy  costs 
include,  but  are  not  limited  to,  residents 
of  some  rent-controlled  housing  where 
increased  energy  costs  cannot  be  added 
as  rent  increases  and  some  persons 
living  in  congregate  or  domiciliary  care 
facilities  where  living  costs  are 
subsidized  by  Federal,  State  or  local 
governments.  To  aid  States  in  screening 
out  households  that  are  not  vulnerable 
to  energy  cost  increases  a  list  of  more 
examples  is  included  in  Appendix  D.  In 
considering  whether  or  not  a  household 
is  economically  at  risk  (i.e.,  vulnerable) 
for  energy  cost  increases  it  is  not 
relevant  whether  or  not  the  household 
has  actually  experienced  recent 
increases.  What  is  relevant  is  whether 
or  not  the  household  has  some  formal  or 
structural  protection  against  increases. 

If  there  is  none,  it  must  be  assumed  that 
the  costs  cf  energy  are  being  borne  by 
the  household.  In  addition,  we  do  not 
mean  that  a  family  must  be  in  an 
emergency  situation  to  be  economically 
at  risk. 

Those  households  that  pay  their 
energy  costs  as  part  of  their  rent  must  be 
treated  in  the  same  way  as  to  those  that 
pay  energy  costs  directly  to  suppliers. 
This  requirement  will  assure  that 
households  living  in  rented  residential 
units  where  energy  usage  is  not  metered, 
and  where  the  cost  is  included  as  an 
undesignated  part  of  the  rental  payment, 
are  not  excluded  from  eligibility  if  all 
other  eligibility  criteria  are  met.  In 
addition,  the  levels  of  assistance  for  this 
group  must  be  comparable  to  those  for 
households  similarly  situated  in  terms  of 
income,  priority,  and  burden  of  energy 
costs  in  relation  to  income. 

Duplicate  payments,  i.e.,  more  than 
one  payment  attributable  to  the  same 
energy  costs  for  the  same  household,  are 
not  permitted. 
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Comments  and  Responses 

Two  State  agencies  asked  for  a 
clarification  of  what  constitutes  a 
duplicate  payment  One  asked 
specifically  whether  or  not  it  would  be 
considered  a  duplicate  payment  if  a 
person  received  an  energy  assistance 
payment  in  November  and  then,  in 
January,  moved  into  a  dwelling  with 
another  eligible  household  and 
indirectly  benefited  fitim  its  energy 
assistance  payment.  The  answer  is  no. 

A  duplicate  payment  only  occurs  when 
the  same  eligible  household  receives 
more  than  one  payment  attributable  to 
the  same  energy  costs. 

3.  Amounts  of  Assistance  Payments: 
Section  280.154  sets  requirements  for 
determining  amoimts  of  assistance 
according  to  the  priorities  and  factors 
the  Act  requires  for  computing  benefits. 

As  specified  by  Congress,  lowest 
income  households  must  receive  priority 
and  the  highest  level  of  assistance  must 
be  given  to  households  with  the  lowest 
incomes  and  the  highest  energy  costs  in 
relation  to  income.  States  are  left  to 
define  “lowest  incomes”  and  to  set 
income  ranges. 

After  we  published  the  interim  final 
regulation.  Congress  established  in  the 
Continuing  Resolution  enacted  on 
October  1. 1980,  a  ceiling  of  $750  on 
assistance  payments  to  any  eligible 
household.  We  have  amended  the  final 
regulations  to  reflect  this  legislative 
change.  We  will  entertain  requests  by 
States  for  waiver  of  this  ceiling  where 
necessary  for  the  State’s  operation  of  its 
program  and  likely  to  promote  the 
objectives  of  the  Act 

There  are  a  number  of  other  factors 
which  States  must  take  into  account  in 
computing  the  level  of  benefits  for 
eligible  households.  The  first  of  these  is 
average  home  energy  expenditure  for 
households.  Because  it  is  extremely 
difficult  to  collect  adequate  direct 
energy  cost  information,  we  will  allow 
both  heating  degree  day  data  and  cost 
by  type  of  energy  source  to  be 
substituted  for  average  home  energy 
expenditures  where  that  information  is 
inadequate  or  unavailable.  Since  use  of 
energy  source  and,  therefore, 
expenditures  for  energy  depends  heavily 
on  the  degree  days  in  a  location  and 
since  differential  costs  of  energy  sources 
can  be  great,  we  believe  that  these  are 
reasonable  measures  for  determining 
home  energy  costs. 

The  other  factors  which  States  must 
take  into  account  in  computing  the  level 
of  benefits  are:  (1)  the  proportional 
burden  of  energy  cost  in  relation  to 
ranges  of  income;  (2)  the  variation  in 
degree  days  in  regions  of  the  State 
where  this  information  is  appropriate 


and  where  variations  do  exist;  and  (3) 
the  extent  to  which  the  household,  or 
category  of  households,  is  economically 
at  risk  for  or  protected  against  rising 
costs  of  home  energy.  The  State  may 
also  wish  to  take  into  account  other 
relevant  considerations  that  are  in 
accordance  with  the  purposes  of  this 
program  and  are  not  contrary  to  the 
priority  requirements. 

The  criteria  which  we  expect  a  State 
to  use  in  determining  whether  different 
payment  categories  need  to  be 
established  are  contained  in  Appendix 
C  to  the  regulations.  This  includes  what 
we  believe  are  reasonable  standards  for 
variations  based  on  degree  days  and 
fuel  type.  Other  criteria  or 
interpretations  of  our  suggested 
standards  may  be  used  where  the  State 
can  justify  the  alternative  measure. 

We  have  left  States  flexibility  in  the 
area  of  establishing  benefit  levels 
particularly  for  those  who  pay  for 
utilities  in^rectly.  The  legislative 
history  indicates  that  benefit  levels  must 
be  established  so  as  to  provide  generally 
comparable  relief  to  those  who  pay 
utilities  directly  and  to  those  who  pay 
them  through  rent  We  believe  that  a 
common  factor  for  both  groups  is  the 
burden  of  energy  costs  in  relation  to 
income.  A  State  would  be  expected  to 
evaluate  this  factor  in  setting  a  benefit 
level.  Since  information  concerning  the 
burden  factor  of  energy  expenditures  in 
relation  to  income  may  not  be  available 
for  those  who  pay  their  utilities  as 
undesignated  portions  of  rent,  it  will  be 
necessary  for  that  factor  to  be  “deemed” 
in  their  behalf.  This  suggests  the  use  of  a 
percentage  of  income  or  of  rent,  either  of 
which  could  be  based  upon  a  reasonable 
comparison  with  energy  costs  of  those 
who  pay  utilities  directly.  This 
suggestion  has  been  inserted  into  the 
regulations. 

The  regulations  also  state  that  the 
amount  of  the  payment  should  reflect 
the  extent  to  which  an  eligible 
household  is  vulnerable,  i.e., 
economically  at  risk. 

In  reviewing  both  the  priority 
requirements  and  the  Act's  requirement 
on  computing  the  level  of  benefits,  we 
had  to  consider  under  what  conditions 
an  automatic  grant  (i.e.,  a  payment  made 
without  application]  to  households 
categorically  eligible  for  energy 
assistance  would  be  acceptable. 
Adequate  information  regarding 
vulnerability  to  energy  costs  and  heating 
burden  is  not  generally  available  in  the 
existing  State  program  records  for  these 
families.  Issuance  of  an  automatic  grant 
for  recipients  of  entitlement  programs 
(AFDC,  Food  Stamps,  SSI,  veterans' 
benefits — all  subject  to  the  definitions  in 
S§  280,2  and  280.150] — ^would  be 


acceptable  as  one  part  of  a  total  State 
program.  When  an  automatic  grant  is 
used,  other  parts  of  the  State’s  program 
would  have  to  be  established  to  meet 
the  requirements  of  §  280.154.  The  State 
plan  will  have  to  show  how  the  priority 
€md  benefit  level  requirements  of  the 
statute  and  regulations  are  met  in  the 
State’s  total  program.  Further  discussion 
of  the  use  of  automatic  grants  is 
contained  in  Appendix  C. 

Comments  and  Responses 

Several  questions  were  raised  in  the 
comments  about  how  amounts  of 
assistance  to  eligible  households  should 
be  calculated.  Section  280.154,  Amounts 
of  Assistance  Payments,  and  Appendix 
C  describe  methods  for  making  die 
necessary  computations.  In  addition,  we 
will  be  providing  all  States  and  tribes 
instructions  and  agreements  which  are 
designed  to  guide  them  in  developing 
their  payment  levels.  These  instructions 
show  how  to  take  into  account  fuel 
types  and  energy  costs,  different 
climatic  zones,  and  living  situations.  In 
response  to  several  other  comments,  we 
wish  to  point  out  that  it  is  also 
permissible  for  a  State  to  build  a  factor 
for  cooling  costs  into  the  tables  or  scales 
that  are  constructed  in  accordance  with 
Appendix  C.  We  reiterate,  in  response 
to  several  comments,  that  whether  or 
not  payments  for  cooling  are  provided  is 
completely  a  State  option. 

One  commenter  asked  how  cooling 
and  heating  costs  can  be  separated  as  a 
proportion  of  an  energy  bill.  We  do  not 
require  that  a  State  make  such  a 
separation.  To  construct  benefit  levels  in 
order  to  make  payments  for  cooling 
costs  when  medically  necessary  the 
State  will  need  to  make  a  judgment 
about  the  cost  of  operating  cooling 
equipment  over  the  time  periods  for 
whidi  it  expects  to  make  payments.  The 
State  can  either  pay  a  proportion  of  the 
total  energy  bill  or  a  flat  amount  to  any 
household  that  is  eligible  for  cooling 
cost  assistance. 

Two  respondents  suggested  that 
benefits  should  only  be  given  to  those 
who  apply.  It  is  up  to  the  State  to  decide 
whether  to  use  a  totally  application- 
based  program  or  a  mixed  program 
under  which  some  benefits  are  based 
upon  pre-determined  categorical 
eligibility. 

Iliere  were  eleven  comments  stating 
that  the  total  system  for  issuance  of 
assistance  payments  is  too  burdensome 
for  the  States.  The  writers  referred  to 
the  factors  that  must  be  taken  into 
account  in  determining  eligibility  and 
benefit  calculation — income,  energy 
expenditures,  heating  degree  days,  and 
vulnerability — and  claimed  that  taking 
all  these  factors  into  account  is 
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cumbersome  and  expensive.  We  have 
attempted  to  respond  to  these  comments 
with  additional  technical  information  in 
the  form  of  the  program  pre-print,  a 
series  of  question  and  answer  papers, 
and  Appendix  C.  We  are  also  making 
available  technical  assistance  through 
meetings  with  State  officials  by  our 
Regional  £md  Central  o^ice  sta^.  We 
believe  that  elimination  of  the 
requirements  would  undermine 
Congress’  intent  that  the  assistance  be 
targeted  to  those  who  most  need  it. 

Vulnerability  for  categorically  eligible 
households  is  admittedly  a  difficult 
determination  to  make,  and  several 
commentors  so  indicated.  We  believe 
that  each  State  must  devise  its  own 
methods  for  making  this  determination 
in  order  to  avoid  benefit  payments  to 
households  that  have  no  vulnerability  to 
energy  cost  increases.  We  are 
suggesting  that  States  may  want  to  use 
flyers,  brief  questionnaires  or  notices  to 
advise  their  categorically  eligible 
households  of  possible  eligibility  and  at 
the  same  time  to  request  Aose 
households  to  send  in  some  kind  of 
response  indicating  their  degree  of 
vulnerability.  Other  methods  include 
cross-matching  categorical  roles  with 
existing  lists  of  households  that  are  not 
vulnerable  to  energy  cost  increases.  We 
provide  a  suggested  list  of  those 
households  in  Appendix  D.  A  final 
resort  may  have  to  be  an  application- 
based  program  or  a  detailed  justification 
for  a  total  or  partial  waiver  of  this 
requirement. 

A  variety  of  commentors  offered 
suggestions  about  State  calculation  of 
benefit  levels.  Suggestions  were  as 
follows:  payment  amounts  should  be 
based  upon  income  in  relation  to  family 
size  (3  comments];  States  should  be 
allowed  to  establish  their  own  benefit 
levels  [2  comments):  and  a  sliding 
income  scale  should  be  permitted  in 
determining  benefits  (5  in  favor,  1 
opposed).  The  legislation  and  the 
regulations  permit  a  State  to  adopt  any 
of  these  suggestions.  A  State  may  utilize 
as  a  variable  in  its  benefit  computation 
tables  a  family-size  factor.  States  are 
required  to  set  their  own  benefit  levels 
consistent  with  the  $750  ceiling 
discussed  above.  Our  intention  in 
§  260.154(a)(2),  which  requires  that  the 
highest  benefit  levels  be  paid  to  those 
with  lowest  incomes  and  highest  energy 
costs  in  relation  to  income,  is  to  permit 
the  use  of  a  sliding  scale,  as  opposed  to 
a  few  broad  categories.  However,  we 
believe  that  requiring  the  use  of  a  sliding 
scale  could  be  too  burdensome  to  most 
States. 

Thirty  commentors  wanted  strong 
assurance  that  the  LIEAP  would  cover 


those  who  pay  for  their  utilities  through 
their  rent  instead  of  directly  to  an 
energy  supplier.  We  reiterate  here  that 
§  260.152(c]  requires  payments  to  such 
“renters”,  and  §  260.154(g)  requires  the 
State  to  describe  its  me^od  for  making 
payments  to  renters.  In  addition,  we 
have  added  §  260.154(c)(5)  which 
suggests  a  method  for  calculating  the 
benefit  level  for  renters.  We  suggest  that 
the  State  may  wish  to  deem  the 
households  energy  costs  based  on  a 
comparison  of  income  and  energy 
burden  with  households  that  pay  their 
rent  directly.  The  State  may  pay  a 
portion  of  the  amount  it  deems,  and  that 
portion  must  be  comparable  to  the 
amount  it  makes  available  to  other 
eligible  households.  ^ 

One  commentor  asked  that  the  period 
over  which  energy  costs  should  be 
measured  in  order  to  calculate  benefits 
be  defined  by  us.  We  believe  that 
because  of  the  tremendous  variation  in 
costs  and  other  factors  fi'om  State  to 
State,  the  time  period  is  a  State  decision. 

One  commentor  suggested  that 
benefits  should  be  available  only  as  a 
supplement  to  an  amount  already  paid 
by  an  eligible  household.  As  with  other 
suggestions  concerning  the  form  or 
amount  of  benefits,  the  decision  here  is 
the  States’. 

4.  Priority  for  households  with  elderly 
and  handicapped  persons:  The  Act 
requires  that  priority  be  given  to  eligible 
households  with  an  elderly  or 
handicapped  individual.  States  are  left 
free  to  define  “elderly,”  except  the 
elderly  may  not  be  younger  than  60 
years  of  age.  We  permit  States  to  use,  as 
a  definition  of  “handicapped,”  the 
definition  in  Section  504  of  the 
Rehabilitation  Act;  the  definition  of 
“disability”  under  Title  II  of  XVI  of  the 
Social  Security  Act;  or  any  other 
definition  for  “handicapped”  used  in  a 
statewide  program. 

The  State  plan  must  assure  that  these 
priorities  are  implemented  in  the 
program.  The  State  may,  for  example, 
provide  special  treatment  relating  to 
ease  of  application  or  access  to 
assistance,  such  as  certifying  elderly 
and  handicapped  persons  by  home  visits 
or  by  mail,  provide  transportation,  and/ 
or  utilize  the  services  and  facilities  of 
agencies  and  organizations  which  serve 
these  individuals. 

This  priority  status  does  not  remove 
or  supplant  the  priorities  in  amount  of 
assistance  given  by  the  Act  to 
households  with  the  lowest  incomes. 
Extra  benefits,  or  higher  benefit  levels, 
may  be  permitted  for  households  with 
elderly  or  handicapped  individuals  only 
if  those  additional  benefits  are  justified 
by  the  State  in  terms  of  the 


considerations  relating  to  income  and 
burden  of  energy  costs  in  §  260.154. 

Comments  and  Responses 

Nineteen  commenters  believed  that 
the  priority  for  the  elderly  and 
handicapped  should  be  met  through 
higher  benefit  levels,  and  fifteen 
commenters  said  that  the  priority 
treatment  of  the  elderly  should  not  be 
met  through  higher  benefit  levels.  Others 
suggested  alternative  methods  through 
which  the  priority  should  be  met  such  as 
mail-in  applications  or  increased 
outreach  efforts.  An  additional 
suggestion  concerning  priority  treatment 
of  the  elderly  and  handicapped  was  that 
no  payment  should  be  made  to  any 
household  until  all  applications  are 
accepted  and  the  State  is  certain  that  its 
benefit  levels  are  calculated  to  allow 
payments  to  all  priority  households. 

Only  after  they  receive  assistance 
would  benefits  be  available  to  other 
eligible  households.  All  of  the 
suggestions  listed  here,  except  the 
suggestion  that  priorities  for  elderly  and 
handicapped  be  met  solely  through 
increased  benefits,  are  acceptable  as 
parts  of  the  method  the  State  may  use  to 
meet  the  priority  requirements  in  the 
Act.  As  mentioned  in  the  preamble  to 
the  Interim  Final  Regulations,  higher 
benefits  for  the  elderly  and  handicapped 
are  permissible  to  the  extent  that  they 
are  justified  by  other  factors  to  be  taken 
into  account  in  calculating  benefits. 

One  commenter  noted  that  we  made 
no  special  mention  of  infants  in  the 
regulations.  While  we  agree  that  care  of 
infants  could  be  made  a  priority  in  a 
State  program,  the  legislation  is  explicit 
in  that  it  requires  priorities  for  the 
elderly  and  handicapped  and  those  with 
lowest  incomes  and  highest  energy  costs 
in  relation  to  income.  Attention  is  called 
to  the  outreach  requirement, 

§  260.60(a)(1),  wherein  young  children 
are  included  in  the  priorities  for 
outreach. 

5.  Purpose  for  which  payments  can  be 
made.  Payments  may  be  made  only  to: 

(1)  meet  &e  rising  costs  of  energy 
sources  needed  to  provide  heat  in  a 
residential  dwelling  for  an  eligible 
household;  and  (2)  meet  the  rising  costs 
of  energy  sources  needed  to  provide 
cooling  in  a  residential  dwelling  for  an 
eligible  household  when  the  household 
establishes,  to  State  satisfaction,  that 
the  need  for  cooling  is  medically 
necessary.  The  State  plan  must  identify 
the  conditions  under  which  these 
payments  will  be  made.  Payments  for 
cooling  can  only  be  made  when  there  is 
a  risk  to  life  or  health  due  to  a  particular 
medical  condition  that  can  be  eased  by 
use  of  home  cooling. 
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Comments  and  Responses 

Our  regulations  prohibit  the  States 
from  using  their  allocations  under  the 
Act  to  provide  benefits  in  the  form  of 
weatherization  or  conservation 
assistance.  We  received  68  comments 
criticizing  this  restriction.  These 
respondents  argued  that  there  is  a 
critical  uiunet  need  for  weatherization 
and  conservation  assistance  among  low 
income  households  and  that  this 
program  should  help  meet  that  need. 
Although  we  agree  that  weatherization 
and  conservation  are  important  in  the 
long-run  strategy  to  reduce  our 
dependence  on  foreign  energy  sources 
and  to  alleviate  the  burden  of  increased 
energy  costs,  we  do  not  believe 
Congress  intended  home  energy 
assistance  under  this  program  to  include 
weatherization  or  conservation  services. 

The  Act  explicitly  directs  us  to 
transfer  up  to  $100  million  to  the 
Community  Services  Administration  for 
energy  crisis  activities  under  its 
progrtuns.  CSA  has  the  authority  to 
establish  programs  of  assistance  to  low 
income  families  designed  to  reduce  fuel 
consumption  including  weatherization 
and  conservation.  The  legislation  history 
of  the  Act  makes  clear  that  Congress 
recognized  the  limitations  of  the  low 
income  energy  assistance  program  it 
was  establishing^  As  the  Senate 
Committee  on  Labor  and  Human 
Resources  stated: 

*  *  *  whatever  the  home  energy  assistance 
program,  there  will  always  be  households 
that  for  one  reason  or  another  will  not  get  the 
help  they  need  *  *  *  their  particular  problem 
such  as  a  broken  heating  unit  may  not  be  one 
for  which  a  vendor  or  cash  payment  is  the 
solution.  *  *  *  It  is  the  intent  of  the 
Committee  that  these  needs  be  met  through 
the  transfer  of  funds  to  the  Community 
Services  Administration  *  *  *. 

The  Act  expressly  requires  States  to 
refer  low  income  households  to  existing 
Federal,  State  and  local  weatherization 
and  energy  conservation  efforts,  again 
indicating  that  the  vendor  or  cash 
payments  under  the  home  energy 
assistance  program  might  not  meet  the 
additional  need  for  weatherization  or 
conservation  services.  Indeed,  the  Act’s 
criteria  for  determining  the  amount  of 
assistance  payments  to  eligible 
households  relate  to  household  income, 
home  energy  expenditures,  the  burden 
of  energy  costs  compared  to  household 
income,  and  the  variation  in  degree  days 
throughout  the  State;  the  criteria  do  not 
include  either  the  extent  of  need  for  or 
the  cost  of  weatherization  or 
conservation  services.  Nor  does  the  Act 
provide  for  payments  to  weatherization 
or  conservation  contractors;  the  only 
statutory  exceptions  to  direct  assistance 
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payments  to  eligible  households  are  for 
payments  to  home  energy  suppliers  or 
building  operators.  Although  die  Act 
does  not  expressly  define  home  energy 
assistance  to  exclude  weatherization 
and  conservation  services  nor  expressly 
prohibit  use  of  grants  for  such  purposes, 
our  best  reading  of  the  statute  is  that 
Congress  intended  the  need  for 
weatherization  or  conservation  services 
to  be  met  by  other  programs. 

Beyond  the  structure  of  the  Act  itself, 
we  believe  there  are  important  policy 
reasons  why  this  program  should  be 
devoted  to  assisting  eligible  households 
to  pay  heating  bills.  This  critical  need  is 
not  adequately  addressed  by  any  other 
Federal  or  State  program.  On  the  other 
hand,  several  Federal  programs  already 
assist  low  income  households  with 
weatherization  and  conservation.  These 
programs  include  direct  weatherization 
assistance  administered  by  the 
Department  of  Energy,  home 
improvement  loans  administered  by  the 
Department  of  Housing  and  Urban 
Development  and  the  Department  of 
Agriculture  and  residential  energy  tax 
credits  administered  by  the  Internal 
Revenue  Service. 

Given  the  funds  available  for  LIEAP. 
the  increased  number  of  eligible 
households  and  the  rising  costs  of  home 
energy.  States’  programs  should  focus  on 
the  immediate  need  for  assistance  in 
paying  fuel  bills  this  winter  and  not  be 
diverted  to  supplement  other  programs 
designed  to  meet  the  need  for 
weatherization  or  conservation 
assistance. 

We  were  requested  by  three 
commentors  to  allow  States  to  pay  for 
secondary  heating  sources,  and  four 
asked  that  the  cost  of  all  electricity  be 
counted  as  a  heating  cost  States  have 
the  flexibility  under  their  programs  to 
follow  either  or  both  of  these  courses.  A 
State  may.  for  example,  pay  for  only  one 
source  or  for  multiple  sources  of  energy 
and,  alternatively,  may  use  the  cost  of 
one  source  of  energy  as  an  indicator  of 
the  total  energy  costs  for  a  household. 

6.  Forms  of  Payment:  The  State  plan 
must  indicate  the  forms  of  assistance 
that  wrill  be  used  to  furnish  benefits  to  or 
on  behalf  of  eligible  households. 

Benefits  may  include:  cash;  in-kind 
payments  in  the  form  of  fuel; 
reimbursements  to,  or  lines  of  credit 
with,  energy  suppliers;  vouchers, 
stamps,  coupons,  or  other  forms  of 
certificates  which  may  be  used  in 
exchange  for  energy  supplies.  Except  in 
the  case  of  supply  shortage  or  weadier- 
related  emergencies  under  §  260.80,  in- 
kind  payments  may  not  include  clothing 
or  shelter.  In  all  cases,  the  assistance 
supplied  must  be  directly  related  to 
offsetting  the  rising  cost  of  home  energy. 
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Payments  to  a  home  energy  supplier 
may  be  by  means  of  reimbiirsements  or 
a  line  of  credit  A  line  of  credit  to  an 
energy  supplier  may  provide  either  a 
guarantee  of  reimbursement  to  the 
vendor  for  energy  to  be  delivered,  with 
payment  made  upon  a  delivery,  or  a  pre¬ 
payment  to  the  supplier  for  energy  to  be 
delivered  to  the  eligible  household. 

The  line  of  credit  would  in  no  case 
exceed  the  benefit  level  for  the 
household.  ’The  pre-payment  should  be 
essentiaUy  limited  to  the  amount  needed 
by  the  energy  supplier  to  avoid  using  its 
funds  to  cover  the  costs  of  the  services 
provided  to  the  eligible  households 
during  the  time  it  normally  takes  the 
State  agency  to  reimburse  the  supplier. 
’The  use  of  advance  payments  in  excess 
of  the  estimated  tunount  needed  to 
supply  energy  to  an  eligible  household 
beyond  a  one-month  period  should  be 
specified  in  the  State  plan  when 
describing  the  forms  and  methoda  of 
payment  to  or  on  behalf  of  eligible 
households  as  required  in  i  260.158  of 
the  regulation. 

’The  State  must  ensure  that  energy  is 
provided  for  the  full  amount  of  the 
prepayment  and  that  prepayments  and 
costs  of  the  energy  provided  are 
reconciled.  ’The  provisions  under 
S  260.250  throu^  §  260.260  of  the 
regulation  govern  all  prepayments. 

’The  benefit  of  any  payment  made  on 
behalf  of  an  eligible  household  must 
accrue  to  the  household  for  which  it  was 
paid.  The  household  must  realize  full 
compensation  corresponding  to  the 
amount  paid  under  tUs  Act  to  another 
party.  This  is  intended  to  prohibit 
requirements  such  as  those  which 
mandate  that  eligible  households  sign 
over  two-party  checks  unless  there  is  a 
dollar-for-dollar  benefit  realized  by  the 
household. 

Comments  and  Responses 

Eight  commenters  suggested  that  we 
permit  payment  for  clothing  and 
blankets  under  State  plans.  One 
opposed  this  suggestion.  We  are  not 
making  the  suggested  changes.  As  we 
explained  above,  the  intent  of  the  Act  is 
to  help  pay  for  fuel  for  home  heating. 
The  only  exception  is  in  the  case  of 
weather-related  or  supply  shortage 
emergencies  where  clothing  or  blankets 
may  be  appropriate  to  meet  the 
emergency. 

One  commenter  suggested  that 
applications  should  be  necessary  only 
once  during  a  heating  season.  Benefits 
would  be  available  to  eligible 
households  via  a  line  of  credit  available 
throughout  an  entire  heating  season  and 
based  upon  a  single  application.  'This  is 
permissible  under  the  regulations.  The 
period  an  application  will  cover  is  a 
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State  decision,  as  is  the  decision 
concerning  the  value  of  the  line  of  credit 
or  the  period  for  which  it  is  applicable. 

7.  Timetable:  The  State  plan  must 
include  a  timetable  by  which  payments 
will  be  made  and  must  indicate  the  time 
standard  for  acting  on  each  application 
for  assistance.  The  State’s  program  must 
begin  by  December  15, 1980. 

Comments  and  Responses 

Two  respondents  suggested  that  a 
State’s  program  should  make  payments 
on  a  year-round  basis.  We  do  not 
prohibit  such  a  system,  and  a  State  can 
choose  to  do  so.  Another  commenter 
suggested  that  the  amount  of  assistance 
should  be  pro-rated  by  month  according 
to  the  previous  winter’s  heating  bills. 
Again,  we  do  not  prohibit  such  a 
procedure.  However,  we  believe  that 
gathering  the  previous  year’s  data  that 
would  be  required  to  accurately 
determine  the  ciurrent  year’s  payments 
would  be  cumbersome  and  error  prone. 
Also,  it  is  likely  that  a  sizable  proportion 
of  the  current  year’s  eligible  households 
will  be  finding  themselves  in  different 
circumstances  than  they  did  the 
previous  winter. 

8.  Income  and  assets:  The  interim  final 
regulations  required  the  States  to 
consider  the  household’s  total  cash 
income  actually  received  from  all 
soiuces,  excluding  cash  over  which  the 
household  has  no  control.  As  described 
below,  we  have  amended  the  regulation 
to  give  the  States  more  discretion  over 
the  income  it  will  count  or  exclude. 

For  categorically  eligible  households. 
States  must  not  apply  assets  tests  other 
than  those  applied  in  the  program  on 
which  eligibility  is  based,  i.e.,  AFDC, 
SSI,  Food  Stamps,  or  certain  veterans’ 
programs.  For  other  households.  States 
may  establish  assets  tests,  but  must  not 
count  cars,  household  and  personal 
belongings,  and  primary  residences. 

Comments  and  Responses 

Many  respondents  recommended 
changes  in  ^e  regulations  on 
determining  income.  Most  asked  for 
clarification  such  as  whether  we 
intended  the  States  to  count  gross  or  net 
income.  Others  asked  us  to  permit 
specific  exclusions  or  deductions  in 
determining  household  income.  As  a 
result  of  these  comments,  we  amended 
these  regulations  to  provide  that  each 
State  must  indicate  in  its  plan  the 
definition  of  income  it  will  employ  and 
the  period  over  which  income  will  be 
counted.  The  State  may  provide  for 
exclusions  or  deductions  fi'om  income, 
but  any  exclusion  or  deduction  must  be 
reasonably  related  to  measuring  the 
household’s  financial  ability  to  meet  the 
rising  cost  of  home  energy.  A  State  may 


employ  the  definition  of  income  and  the 
exclusions  and  deductions  that  it 
believes  are  best  suited  to  the 
administration  of  its  program.  This 
would,  for  example,  permit  a  deduction 
for  medical  expenses  as  was 
recommended  by  twelve  respondents. 

Fourteen  commentors  believe  that  we 
should  prohibit  or  further  restrict  the  use 
of  assets  test  or  that  we  should 
standardize  such  tests.  Congress  defined 
the  hmits  of  assets  tests  in  the 
legislation  and  we  cannot  modify  those 
limits.  States  may  set  assets  tests  to  suit 
its  own  policy  within  the  restrictions 
described  above. 

Eleven  comments  asked  that  we  not 
require  proof  of  income  fi'om  applicants: 
six  said  that  we  should  require  proof  of 
income.  Section  305(c]  of  the  Act 
requires  that  in  verifying  income 
eligibility  the  State  shall  apply 
procedures  and  policies  consistent  with 
those  of  its  AFDC  program.  We  have  no 
authority  to  vary  this  requirement. 

Two  commentors  suggested  that  we 
should  require  States  to  pay  persons 
with  special  needs,  even  if  their 
household  incomes  exceed  the  energy 
program  limits.  We  have  no  authority  to 
extend  the  program  income  eligibility 
limits  set  by  Congress.  Persons  with 
special  needs  may  be  referred  to  other 
programs  in  the  State  or  to  voluntary 
agencies. 

We  have  followed  the 
recommendation  of  seven  commentors 
by  adding  §  260.162  to  the  regulations. 
This  new  section  makes  explicit  that 
any  assistance  to  eligible  households 
provided  under  this  program  may  not  be 
counted  as  a  resource  or  income  for  any 
other  State  or  Federal  assistance 
program. 

Subpart  H— Payments  to  Building 
Operators 

1.  General  principles  and  definitions: 
The  Act  specifies  that  operators  of 
public  and  subsidized  housing  must 
receive  energy  assistance  payments  on 
behalf  of  eligible  tenants  in  the  building. 

We  implemented  this  provision  in 
Subpart  H  of  the  interim  final  regulation. 
The  regulation  defined  “building 
operator’’  and  “eligible  tenant,” 
specified  methods  for  computing 
payments,  required  the  States  to 
consider  increased  operating  costs  due 
to  the  higher  fuel  costs  of  the  operators 
and  the  benefits  that  would  accrue  to 
the  tenants  in  selecting  operators  for 
payment,  made  provision  for  paying 
partially  vulnerable  eligible  tenants,  and 
made  certain  requirements  to  verify 
tenant  and  operator  eligibility. 

The  legislation  requires  that  two 
calculations  be  made  in  determining  the 
payment  to  an  operator.  The  amount 


paid  per  eligible  tenant  to  a  building 
operator  is  based  on  exact  monthly 
expenditures,  for  heat  (the  first 
computation]  and  may  not  exceed  an 
amount  comparable  to  the  amount 
established  for  other  similarly  situated 
eligible  households  (the  second 
computation).  Our  regulations  set  this 
comparable  amount  equal  to  the  limit  on 
the  total  amount  the  State  may  pay  to 
building  operators  (determined  in 
§  260.206(c])  divided  by  the  number  of 
eligible  tenants  on  whose  behalf 
building  operators  receive  payments 
under  the  State’s  plan. 

The  comparable  amount  may  be 
adjusted  by  the  State  for  individual 
building  operators  or  categories  of 
operators  under  criteria  based  on  the 
factors  used  to  determine  whether  a 
building  operator  should  receive  a 
payment. 

The  Act  directs  the  Secretary  to 
determine  the  comparable  amoimt  by 
regulation.  We  believe  this  definition 
assures  that  comparable  amounts  are 
available  for  payments  to  eligible 
households  and  eligible  tenants  in 
public  or  subsidized  housing  .  After 
allocating  a  portion  of  the  Federal  grant 
to  eligible  tenants  and  other  households 
in  proportion  to  their  relative  numbers, 
the  definition  of  comparable  amount 
establishes  a  ceiling  on  the  pa5anent  per 
eligible  tenant  (as  required  by  the 
statute)  which  corresponds  to  the 
amount  available  to  Ae  State  for 
assisting  other  eligible  households. 

The  term  “building  operator”  means 
the  owner  or  representative  of  an  owner 
of  a  residential  building  or  buildings  in 
State  or  local  government-operated 
housing  projects  which  admit  low 
income  tenants  based  upon  an  income 
test.  State  or  local  projects  that  are 
financed  but  not  operated  by  the  State 
or  local  government  are  not  included  in 
this  definition.  In  addition,  “building 
operator”  means  the  operator  of  a 
residential  building  or  buildings 
established  under  five  specific  HUD  and 
one  USDA  program  set  forth  in 
§  260.202(a). 

States  are  not  required  to  make 
payments  to  all  housing  projects  and 
building  operators.  However, 
distinctions  must  be  based  upon 
objective  criteria  including  the  extent  to 
which  the  operator’s  costs  are 
uncompensated  by  subsidy  programs 
and  the  benefits  that  will  accrue  to  the 
eligible  tenants  as  a  result  of  such  a 
payment.  The  legislation  and  the  * 
regulation  permits  the  States  to  make 
payments  to  building  operators  whether 
or  not  there  is  a  clearly  defined  unmet 
cost  for  residential  heating  fuel. 
However,  States  must  not  make  a 
payment  to  an  operator  who  is  fully 
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subsidized  if,  in  the  States' 
determination,  an  adequate  benefit  will 
nut  accrue  to  the  eligible  tenants  should 
such  a  payment  be  made. 

The  State  must  define  the  criteria  by 
which  a  tenant  in  subsidized  or  public 
housing  will  be  considered  “vulnerable," 
including  partially  and  fully  vulnerable. 
Tenants  who  pay  excess  usage  charges 
or  surcharges  must  be  considered 
vulnerable  to  some  extent.  The  State  has 
flexibility  to  include  in  its  definition  of 
“vulnerable"  tenants  who  have  recently 
experienced  rent  increases.  An  example 
of  this  would  be  a  municipality  which 
raised  the  proportion  of  income  the 
tenant  must  pay  for  shelter  over  the  last 
few  years  from  25  percent  to  30  percent 
and  from  30  percent  to  35  percent. 

The  State  must  limit  the  proportion  of 
its  allotment  which  it  pays  to  operators 
to  the  ratio  of  the  number  of  eligible 
tenants  in  the  buildings  which  will 
receive  assistance  divided  by  the  total 
number  of  eligible  households  under  the 
State  Plan.  In  determining  the  total 
number  of  eligible  households  for  this 
ratio,  the  State  will  include  the  eligible 
tenants  in  the  buildings  for  which' 
operators  will  receive  assistance.  If  a 
State  does  not  have  sufficient  data  to 
derive  an  exact  number  of  eligible 
tenants  or  households  the  State  may  use 
its  best  estimates.  In  either  case,  the 
State  plan  must  specify  the  State’s  limit 
and  the  bases  upon  which  it  was 
computed.  Since  this  is  a  State  plan 
requirement,  a  waiver  of  the  limit  can  be 
considered.  However,  it  would  be 
necessary  for  the  State  to  show  that 
such  a  waiver  would  assist  in  promoting 
the  Act’s  objectives  and  that  it  was 
necessary  to  enable  the  State  to  carry 
out  its  program.  (See  S  260.26). 

“Eligible  tenant"  is  used  in  the 
regulations  for  the  purposes  of 
establishing  the  amount  of  payment  to  a 
qualified  building  operator.  In  order  for 
an  “eligible  tenant”  to  be  counted  for 
purposes  of  payment  to  a  building 
operator  under  this  subpart,  the  tenant 
must  occupy  a  dwelling  unit  in -a 
building  or  project  operated  by  a 
building  operator  as  defined  above; 
meet  the  eligibility  criteria  for  an  eligible 
household  under  the  State’s  plan;  make 
a  combined  payment  for  rent  aind 
utilities  in  which  the  utility  cost  is  not 
differentiated;  and  must  not  be  fully 
vulnerable  to  energy  cost  increases. 

Fully  vulnerable  tenants  who  pay 
their  utility  costs  separate  from  their- 
rent  must  not  be  counted  as  eligible 
tenants  for  the  purposes  of  calculating 
the  amount  payable  to  a  building 
operator.  They  may  be  eligible  for  a 
direct  payment  from  the  State  as  eligible 
households  under  Subpart  G.  As  such. 


they  are  not  considered  “eligible 
tenants.” 

In  the  case  of  a  fully  protected  (i.e., 
non-vulnerable)  tenant  in  subsidized 
housing,  the  State  must  pay  the  full 
benefit  to  the  eligible  building  operator. 

In  the  case  of  an  eligible  tenant  who  is 
economically  vulnerable  to  the  rising 
costs  of  energy,  the  tenant  may  also 
qualify  as  an  eligible  household  under 
Subpart  G  and  the  building  operator’s 
payment  on  the  tenant’s  behalf  must  be 
reduced  by  the  amount  of  the  tenant’s 
entitlement. 

In  this  case,  the  State  must  pay  the 
tenant  as  an  eligible  household,  but  only 
to  the  degree  the  tenant  is  vulnerable  to 
the  rising  costs  of  fuel.  Payments  to  both 
tenant  and  operator  would  be  taken 
from  the  set-aside  for  operators  under 
the  comparable  amount  equation. 

Comments  and  Responses 

We  received  comments  on  Subpart  H 
fi-om  a  total  of  87  writers.  Specifically 
thirty-five  commenters  wanted  this 
provision  eliminated  entirely  or  wanted 
benefits  to  building  operators  drastically 
reduced.  Seven  writers  wanted  a 
separate  appropriation  and,  presiunably, 
separate  legislation  to  accompany  the 
appropriation  for  building  operators.  In 
contrast  only  two  writers  were  clearly  in 
favor  of  the  payments  to  building 
operators.  Two  other  writers  wanted  us 
to  require  compliance  with  Executive 
Order  12165,  which  requires 
weatherization  and  energy  conservation, 
before  a  payment  can  be  made  to  an 
operator.  We  have  not  adopted  these 
suggestions  because  they  require 
changes  in  the  legislation. 

Several  commenters  addressed  issues 
which  in  essence  required  clarification 
but  not  significant  changes  to  the 
regulation.  For  example,  eight  writers 
wanted  a  ceiling  on  payments  to 
operators.  The  requirement  that  the 
State  pay  the  lesser  of  the  exact  fuel 
costs  or  the  comparable  amount  does  in 
practice  set  a  ceiling  which  we  expect 
will  usually  be  the  comparable  amount. 

One  commenter  suggested  the 
addition  of  Section  8  “substantial 
rehabilitation"  housing  to  the  regulation. 
This  t}rpe  of  housing  is  already  included 
in  the  regulation. 

In  response  to  several  questions  about 
the  nature  of  benefits  that  must  accrue 
to  eligible  tenants  we  have  required,  in 
keeping  with  the  purposes  of  the  Act, 
that  the  benefit  be  heat  or  energy 
related. 

2.  Method  of  calculating  a  payment  to 
a  building  operator.  Payments  are 
calculated  by  taking  the  exact  monthly 
heating  costs  of  the  building  operated  by 
an  eligible  building  operator  and 


dividing  those  costs  by  the  total  number 
of  living  imits  in  the  building. 

Therefore,  the  exact  monthly  heating 
costs  described  above  are  to,be  divided 
by  the  total  number  of  occupied  living 
imits  in  the  building.  The  resulting 
heating  cost  per  unit  must  then  be 
multiplied  by  the  number  of  eligible 
tenants.  Since  exact  costs  are  specified 
in  the  Act,  this  would  have  to  be  done 
retroactively  rather  than  before  or 
during  each  month. 

Exact  heating  costs  incurred  are  the 
monthly  residential  heating  costs  for  the 
building.  The  State  must  insme  that 
reimbursement  to  building  operators  is 
based  on  costs  that  reflect  actual 
consumption  during  the  month  and  the 
State  must  specify  the  months  for  which 
a  payment  will  be  made.  For  example,  if 
a  ten  unit  building  has  heating  costs  of 
$800  during  a  month  specified  by  the 
State  for  heating  assistance  the  cost  per 
unit  would  be  $80.  If  there  are  four 
eligible  tenants,  the  maximum  amount 
payable  to  the  building  operator  for  that 
month  would  be  $320.  The  $80  per 
eligible  tenant,  and  therefore  the  $320 
payment,  would  have  to  be  decreased  if 
the  comparable  amount  described  under 
“General  Principle  and  Definitions"  was 
less  than  $80,  or  any  of  the  eligible 
tenants  are  entitled  to  receive  payments 
directly  as  eligible  households  under  the 
State  proOTam. 

Some  clarification  is  required 
concerning  payments  to  tenants, 
splitting  payments  between  tenants  and 
operators  according  to  vulnerability, 
and  payments  to  operators  on  behalf  of 
tenants.  Payments  are  made  directly  to 
tenants  who  pay  their  own  utility  bills 
or  whose  rent  can  be  increased  to 
compensate  the  operator  for  increased 
costs.  Since  the  increased  payment  must 
come  fi-om  the  tenant,  the  tenant 
receives  the  benefits  and  the  operator 
has  no  direct  involvement  in  the 
process,  nor  is  the  operator  “entitled"  in 
any  way  to  the  payment.  Where  a 
tenant  is  fully  protected  from  increased 
utility  costs,  the  operator  is  the  recipient 
of  the  benefits  and  the  tenant  has  no 
direct  involvement  in  the  payment 
process. 

Where  both  tenant  and  operator  have 
utility  bills  for  the  same  unit  (e.g.,  check 
metered  apartments),  the  State  may 
divide  the  payment.  An  example  of  this 
situation  has  been  added  to  the 
regulation  to  clarify  the  process. 

Comments  and  Responses 

With  regard  to  the  specific  form  of 
payment  to  a  building  operator,  one 
State  government  Inquired  about  the 
allowability  of  making  payments  to  an 
operator  in  the  form  of  fuel  to  heat  the 
building  instead  of  cash.  This  is 
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permissible  and  such  a  provision  has 
been  added  to  the  regulation,  in 
§  260.206(i). 

One  writer  suggested  that  the  exact 
cost  formula  be  based  on  eligible 
tenants  divided  by  all  tenants  in  the 
building  instead  of  all  units,  some  of 
which  may  be  unoccupied.  This  was  our 
intention.  We  have  clarihed  the 
regulation  on  this  point. 

3.  Documentation  and  verification. 

The  State  may  make  payments  to  a 
building  operator  only  if  the  operator 
documents  the  specific  location  of  each 
building  for  which  pa3mients  are 
requested,  dociiments  the  niunber  of 
dwelling  units  in  each  building,  and 
doc\iments  the  tenants  by  name,  income 
and  if  categorically  eligible  by  type  of 
aid  received.  The  building  operator  must 
also  document  the  exact  monthly 
amounts  of  expenditures  for  heating  cost 
for  the  building  and  must  certify  that 
tenants  eligible  for  assistance  under  this 
program  are  not  discriminated  against 
with  respect  to  rent.  This  means  that  the 
operator  has  not  raised,  or  will  not  raise 
the  rent  payment  for  any  eligible 
households  living  in  the  project  due  to  a 
payment  received  by  that  household 
imder  this  program  either  directly  or 
through  a  vendor  on  their  behalf. 

The  State  is  also  responsible  for  the 
determination  of  eligibility  for  payments 
under  this  Subpart  through  prior 
verification  of  the  data  supplied  by  the 
building  operator.  Data  sampling,  rather 
than  a  100  percent  review,  will  be 
acceptable  for  purposes  of  State 
verification.  The  State  will  also 
promptly  notify  the  subsidizing  Federal, 
State  or  local  agency  of  any  payments, 
by  amount  and  location,  to  operators  of 
buildings  under  their  jiuisdiction. 

The  State  must  provide  for  methods  to 
avoid  duplication  of  payments  where 
building  operators  are  involved.  Thus, 
the  amount  of  entitlement  a  tenant  has 
as  an  eligible  household  must  be 
subtracted  firom  the  pa3rment  made  to 
the  building  operator  for  that  tenant  In 
order  to  do  this,  the  State  must  establish 
some  mechanism  or  screen  by  which  it 
can  identify  those  tenants  for  whom  the 
building  operator  will  receive  payment. 
This  includes  the  necessity  to  screen 
out  or  adjust  the  benefits  to  “eligible 
tenants"  in  any  flat  grant  approach  used 
for  categorically  eligible  households. 

Direct  contact  with  potentially  eligible 
building  operators  by  the  single  State 
agency  or  other  agency  responsible  for 
carrying  out  this  Subpart  will  be  the 
most  effective  method  of  obtaining 
information  about  eligibility  for 
payments  under  this  Subpart.  To  assist 
the  States  in  determining  which 
residents  of  public  and  subsidized 
housing  are  not  subject  to  increases  in 


fuel  costs  as  part  of  their,  rent  payments, 
we  have  received  fiom  the  Department 
of  Housing  and  Urban  Development  and 
the  Farmer’s  Home  Administration 
information  that  described  the  housing 
programs  specified  in  the  legislation 
which  have  statutory  or  regulatory  limits 
on  tenants’  rent  payments  and  described 
the  degree  of  subsidization  of  the 
operator.  This  information  has  been 
distributed  to  HHS  Regional  offices  for 
dissemination  to  the  States. 

Both  HUD  and  FmHA  have  notified 
all  of  their  local  offices  about  the  energy 
program  and  the  expected 
commimication  with  the  States. 

The  State  has  latitude  in  its  decision 
about  making  payments  to  building 
operators.  Although  the  calculation  of 
cost  per  eligible  tenant  is  calculated  on 
a  monthly  basis,  the  State  may  choose 
to  make  monthly  payments  or  a  single 
lump  sum  payment  (for  one  or  more 
months]  to  the  building  operator.  Since 
establishing  exact  monthly  costs  is  only 
possible  after  each  month,  there  are 
some  operational  decisions  that  will 
have  to  be  made  by  the  State.  For 
example  a  lump  sum  payment  after  the 
winter  season  might  be  utilized  not  only 
as  an  aid  in  detennination  of  exact 
heating  costs,  but  also  allow  time  to 
screen  out  households  which  may  have 
received  payments  or  entitlements 
during  the  winter  months  under 
Subpart  G. 

Comments  and  Responses 

Five  writers  requested  that  the 
benefits  that  accrue  to  the  eligible 
tenants  be  measured  on  a  dollar-for- 
doUar  basis.  After  several  consultations 
we  found  that  the  expense  would  be 
prohibitive  for  a  State  to  monitor  and 
verify  such  benefits  to  eligible  tenants  in 
a  building  with  both  eligible  and 
noneligible  tenants  (some  of  whom  may 
be  partially  vulnerable  and  may  have 
received  a  separate  payment). 
Additionally,  it  was  clear  that  providing 
increased  services  would  in  most  cases 
benefit  all  tenants  and  not  just  the 
eligible  tenants. 

T^ree  commentors  said  that  data  will 
not  be  available  in  time  for  the  State 
plan  to  determine  the  number  of  eligible 
tenants.  Three  other  writers  were 
concerned  about  our  requirement  to 
include  a  precise  payment  amount  in  the 
State  plan.  We  allow  the  use  of 
estimates  and,  correspondingly,  allow 
the  adjustment  of  the  comparable 
amoimt. 

Eleven  writers  requested  that  we 
require  greater  documentation  of 
operator  costs  and  one  writer  suggested 
that  all  operators  meet  the  same 
eligibility  criteria  as  eligible  households. 
After  consideration  of  these  comments. 


we  augmented  the  documentation 
requirements  by  adding  requirements 
that  the  operator  inform  the  State  of  any 
current  surcharges  and  any  applications 
being  made  for  increased  subsidies.  This 
requirement  and  the  requirement  that 
the  State  notify  the  subsidizing  agency 
of  payments  to  an  operator  will  also 
respond  to  three  writers’  request  that  we 
require  operators  not  to  raise  rents 
based  on  their  increased  eneigy  costs. 

By  making  revenues  fi-om  UEAP  known 
to  the  subsidizing  agency  a  rent  increase 
can  only  be  justified  when  a  need  for 
additional  revenue  is  identified.  Beyond 
that  we  have  not  required  that  an 
operator  have  unmet  fuel  costs  before  a 
payment  is  made. 

While  increases  in  rent,  subsidy 
payments,  or  both  are  expected  to  cover 
rising  operating  expenses,  rapidly 
escalating  costs  and  possible  subsidy 
shortfalls  have  the  result  that  there  are 
still  housing  units  which  might  have 
serious  financial  problems,  some  of 
which  are  exacerbated  by  rising  fuel 
costs.  States  must  assure  us  that  they 
have  established  objective  criteria  and 
surveyed  in  some  manner  the  potentially 
eligible  operators  before  we  will  accept 
a  plan  which  does  not  pay  any  building 
operators. 

Finally,  eleven  writers  requested  that 
we  require  notification  of  tenants  where 
a  building  operator  will  receive  benefits 
on  their  behalf.  Hie  regulation  is 
consistent  in  the  requirement  to  notify 
eligible  households  under  all  other 
circumstances  of  benefits  that  accrue  to 
the  household.  Therefore  we  have 
included  a  requirement  that  eligible 
tenants  be  notified,  either  by  the  State 
or  the  operator,  of  any  benefit  that  they 
are  to  receive  xmder  this  program.  Our 
reasons  are  several:  notification 
provides  the  potential  for  a  simple 
means  of  determining  that  the  benefit 
was  delivered  through  feedback  from 
the  tenants,  the  paperwork  burden  is 
minimal  and  the  tenants,  whose 
eligibility  qualifies  the  operator  for  a 
payment  in  the  first  place,  have  a  right 
to  know  of  any  action  taken  on  their 
behalf,  especially  when  it  concerns 
financial  benefits. 

4.  Reduction  of  subsidies:  Congress 
intended  that  payments  to  building 
operators  be  in  addition  to,  rather  than 
in  lieu  of,  the  normal  subsidies  for  utility 
costs.  Therefore,  these  ongoing 
subsidies  should  not  be  reduced  on 
account  of  payments  received  under  the 
State  plan. 

Subpart  I— Payments  and  Tax  Credits  to 
Home  Energy  Suppliers 

1.  Payments  to  energy  suppliers  on 
behalf  of  eligible  households:  States 
may  furnish  energy  assistance  on  behalf 
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of  eligible  households  through  payments 
or  tax  credits  to  one  or  more  home 
energy  suppliers  designated  by  the 
household. 

Based  on  our  review  of  the  interim 
regulation,  we  have  amended  S  260.250 
to  allow  States  to  pay  incidental  costs 
on  behalf  of  an  eligible  household. 
Incidental  costs  are  the  nominal  costs  of 
services  billed  to  the  eligible  household 
by  a  home  energy  supplier  that  are 
necessary  for  the  use  or  delivery  of 
home  energy.  These  may  include 
connection  or  reconnection  fees, 
delivery  fees,  deposits  and  other  fees 
related  to  the  start  up  of  service.  A  State 
plan  must  describe  any  incidental  costs 
for  which  the  State  will  pay  and  any 
limits  on  the  amount  of  payment. 

A  State  that  agrees  to  make  payments 
to  a  home  energy  supplier  on  behalf  of 
eligible  households  must  obtain  certain 
agreements  b'om  the  energy  supplier  in 
return.  These  agreements  must  be 
obtained  in  any  situation  in  which  the 
form  of  payment  used  by  the  State 
agency  specifies  a  particular  energy 
supplier  as  payee  including  two-party 
checks,  vouchers  and  certificates.  The 
supplier  must  agree  not  to  discriminate 
against  eligible  households  in  its  terms 
of  sale,  credit,  delivery  or  price.  For 
example,  the  supplier  must  offer 
deferred  payment  and  level  payment 
plans  to  eligible  householfls  if  it  offers 
them  to  other  households.  The  supplier 
must  agree  not  to  charge  them  more  than 
the  difference  between  the  home  energy 
assistance  program  payments  and  the 
energy  bills  the  households  would 
otherwise  receive. 

Comments  and  Responses  - 

Twenty-one  commenters  expressed  a 
preference  for  vendor  payments  as 
opposed  to  cash  payments  to  the 
household.  One  commenter  was 
opposed  to  any  vendor  payments.  The 
State  may  base  its  program  on  vendor 
payments,  but  cannot  rely  exclusively 
on  that  payment  method.  Where  the 
household  pays  for  its  home  energy 
through  an  undesignated  portion  of  its 
rent,  or  where  the  household's  supplier 
declines  to  enter  into  the  agreement 
required  by  the  regulations,  the  State 
must  make  payment  directly  to  the 
household.  One  conunenter  opposed 
"automatic”  payments  to  energy 
suppliers. 

As  explained  above,  our  regulations 
provide  that  payment  can  only  be  made 
to  a  supplier  who  has  been  designated 
by  the  household  and  has  agreed  to  or 
been  exempted  from  the  requirements 
set  forth  in  the  regulation. 

An  advocacy  group  suggested  that  the 
States  be  required  to  allow  a  household 
to  designate  more  than  one  supplier  to 


whom  vendor  payments  could  be  made. 
They  gave  as  an  example  a  household 
that' uses  two  sources  of  home  energy 
such  as  fuel  oil  and  electricity.  We 
permit  but  do  not  require  the  State  to 
pay  more  than  one  vendor  on  behalf  of 
an  eligible  household.  This  will  not 
disadvantage  a  household  with  two 
sources  of  home  energy  since  the 
payment  to  one  vendor  may  be  based  on 
the  household’s  total  home  energy 
expenditures. 

Three  energy  suppliers  objected  to 
billing  eligible  households  on  the  basis 
of  expected  payments  from  the  State. 

The  Act  requires  the  State  to  make 
payments  to  the  supplier  on  a  "timely 
basis.”  We  leave  it  to  the  States  and 
suppliers  to  negotiate  the  timing  of  the 
payments.  Two  commentors  suggested 
that  the  supplier  should  notify  the 
household  of  payments  made  on  its 
behalf  by  the  State.  Our  regulations 
already  require  the  State  to  provide  this 
notice.  We  do  not  believe  that  imposing 
this  requirement  on  the  supplier  is 
necessary.  Most  suppliers,  as  part  of 
their  normal  billing  practice,  show  any 
credits  to  the  customer’s  account  on 
their  bills.  In  response  to  a  suggestion 
from  an  advocacy  group,  we  have 
placed  in  the  final  regulations  the 
requirement  expressed  in  the  preamble 
to  the  interim  regulations  that  a  payment 
on  an  overdue  bill  must  be  applied  to 
the  oldest  part  of  the  bill.  We  have  also 
clarified  the  term  "actual  cost”  used  in 
the  Act  by  substituting  the  term  “price 
normally  charged  for  die  energy 
delivered  to  non-eligible,  similarly 
situated  households.” 

2.  Conditions  for  termination  of  home 
energy:  Under  the  Act  the  supplier  must 
also  agree  not  to  terminate  service  to  an 
eligible  household  on  whose  behalf  the 
supplier  is  receiving  payment  ffom  the 
State  unless  the  household  has  failed  to 
pay  the  amount  charged  to  it  for  at  least 
two  months  and  has  been  provided  at 
least  30  days  notice  of  the  termination 
and  the  opportunity  for  a  hearing  prior 
to  termination.  We  provide  that  the  time 
for  measuring  the  household’s  failure  to 
pay  a  bill  begins  on  the  date  the 
payment  is  due  and  ends  on  the  same 
date  two  months  later.  If  the  household 
is  behind  in  its  payment  and  pays  a 
portion  of  the  bill,  the  payment  must  be 
applied  to  the  oldest  part  of  the  bill. 
Once  the  part  of  a  bill  for  which  service 
could  be  terminated  is  paid,  the  supplier 
cannot  terminate  service  because  of  a 
remaining  arrearage  that  is  less  than 
two  months  overdue. 

The  household  must  received  the 
termination  notice  at  least  30  days 
before  the  scheduled  date  of 
termination.  Where  State  law  or  other 


requirements  provide  for  longer  grace 
periods  and  notification  periods,  these 
State  requirements  will  prevail.  The 
termination  notice  must  inform  the 
household  that  it  may  request  a  hearing 
before  a  government  agency,  to  be 
determined  by  the  State,  on  the 
proposed  termination,  and  that  if  the 
request  is  made  within  10  days  of 
receipt  of  the  notice  the  energy  .supply 
will  continue  until  a  decision  based  on 
the  hearing  is  issued. 

The  hearing  must  afford  the  household 
a  reasonable  opportunity  to  explain  its 
side  of  the  dispute  to  an  unbiased  party 
who  will  settle  the  issue.  Under  this 
requirement  the  State  need  not  provide 
a  formal  adjudicative  hearing.  States  are 
free  to  consider  less  formal  dispute 
settlement  mechanisms  and  innovative 
techniques  of  dispute  resolution.  We 
will  review  the  hearing  procedures  set 
out  in  the  State  plan  for  fairness  and 
efficiency  for  both  the  household  and 
the  supplier. 

Comments  and  Responses 

In  response  to  several  comments,  we 
have  amended  the  regulations  to  make 
clear  that  the  supplier’s  agreement 
regarding  nondiscrimination  and 
termination  of  service  only  applies  to 
eligible  households  on  whose  behalf  the 
supplier  is  receiving  payment  from  the 
State.  We  have  also  clarified  the  kind  of 
discriminatory  treatment  prohibited  by 
the  regulation. 

The  restrictions  on  termination  of 
home  energy  to  eligible  households 
received  a  great  deal  of  criticism  from 
home  energy  suppliers  and  some  States. 
They  objected  on  the  grounds  that  the 
grace  period  between  non-payment  of  a 
bill  and  termination  of  service  is  too 
long,  the  notice  requirement  is  too 
burdensome,  and  the  overall  procedure 
is  inconsistent  with  many  States’  laws 
and  the  Department  of  Energy 
guidelines.  Four  respondents  believe  our 
rules  are  not  strict  enough.  We  have 
little  discretion  in  this  area.  The  grace 
period,  notice  and  opportunity  for  a 
hearing  that  must  precede  termination  of 
service  are  statutorily  required.  We 
believe  that  our  procedural  requirements 
for  notice  and  hearing  are  the  minimum 
necessary  to  effectuate  these  provisions 
and  that  the  burden  they  impose  on  the 
supplier  is  not  unreasonable. 

If  the  State  determines  that  these 
restrictions  on  termination  would 
seriously  jeopardize  the  ability  of  a 
small  home  energy  supplier  to  continue 
in  business,  the  State  may  partly  or 
wholly  exempt  that  supplier  from  these 
restrictions,  subject  to  State  law  or  other 
requirements.  We  suggest  the  factors  the 
State  should  consider  in  making  that 
determination,  including  such  things  as 
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the  number  of  eligible  households  that 
have  designated  the  supplier  to  receive 
their  energy  assistance  payments  and 
the  feasibility  of  the  supplier’s  passing 
through  its  losses  from  nonpayment  to 
other  customers.  These  are  among  the 
factors  that  we  believe  indicate  the 
effect  the  termination  restrictions  are 
likely  to  have  on  the  supplier's  ability  to 
continue  in  business.  The  State  may 
determine  exemptions  individually  or  by 
category  of  supplier.  We  do  not 
anticipate  that  most  public  utilities  will 
qualify  for  an  exemption  from  the 
termination  agreement  since  they  have 
the  ability  to  “expense"  such  debts 
among  all  their  customers.  We  believe 
that  by  “small  home  energy  suppliers" 
Congress  meant  dealers  in  fuel  oil, 
propane,  wood  and  the  like. 

In  deciding  how  it  will  apply  the 
exemption  from  the  termination 
requirement,  the  State  should  consult 
with  State  trade  associations,  consumer 
organizations  and  other  interested 
parties  to  assure  that  the  exemption  is 
applied  in  a  way  that  is  administratively 
feasible  and  consistent  with  the  purpose 
of  restricting  terminations  as  well  as  the 
purpose  of  waiving  those  restrictions. 
The  State  may  wish  to  form  an  advisory 
coimcil  to  recommend  policy  for 
granting  the  exemption  from  the 
termination  requirement. 

Ten  respondents  made  suggestions 
about  the  standards  under  which 
suppliers  would  be  exempt  from  the 
termination  requirements.  Five  believe 
that  the  States  should  apply  the 
exemption  liberally.  Two  believe  that 
the  exemption  should  be  applied  strictly. 
Two  others  suggested  that  the  States 
should  use  Department  of  Energy  or 
Small  Business  Administration 
definitions  of  a  "small”  supplier.  One 
respondent  pointed  out  that  the  criterion 
of  the  number  of  eligible  households 
served  by  the  supplier  cannot  be  applied 
until  the  State  knows  how  many 
households  have  designated  that 
supplier;  this  could  delay  the  State 
making  payments  on  behalf  of  these 
households.  We  believe  that  the  States 
will  apply  the  exemption  neither 
liberally  nor  restrictively,  but  fairly. 
Although  we  do  not  prohibit  the  States 
firom  using  the  Department  of  Energy  or 
Small  Business  Administration 
definitions  in  their  determination  of 
which  supplier  should  receive  an 
exemption,  we  do  not  recommend  it. 
Those  definitions  were  designed  for 
purposes  unrelated  to  the  determination 
that  the  State  must  make  about  whether 
or  not  the  termination  requirements 
seriously  jeopardize  the  supplier's 
ability  to  continue  in  business.  A  State 
could  use  the  number  of  eligible 


households  served  by  the  supplier  as  a 
criterion  for  the  exemption  without 
delaying  payments.  For  example,  the 
State  could  grant  the  exemption  once 
the  proportion  of  eligible  households 
designating  a  supplier  exceeds  a  certain 
number.  It  would  not  have  to  wait  until 
the  application  period  closed  and  then 
count  the  number  of  eligible  households 
that  designated  a  particular  supplier. 

Thirteen  comments  were  received 
urging  that  agreements  between  the 
States  and  home  energy  suppliers  be 
closely  monitored.  Our  reg^ation 
emphasizes  the  need  for  the  States  to 
monitor  these  agreements  and  secure 
documentation  of  energy  supplied  to 
eligible  households. 

We  received  three  requests  to  clarify 
the  period  during  which  the  supplier’s 
agreement  with  the  State  is  in  effect. 

Ilie  intent  of  Congress  is  to  protect 
eligible  households  during  the  heating 
season.  Thus,  the  agreement  should  be 
in  efiect  at  least  during  the  months  that 
home  heating  is  generally  required. 
Beyond  that,  the  effective  period  is 
subject  to  negotiation  between  the  State 
and  the  vendor.  Similarly,  if  vendor 
payments  are  made  on  behalf  of  a 
household  with  a  medical  need  for 
cooling,  the  restrictions  on  termination 
should  be  in  effect  during  the  months 
home  cooling  is  generally  required. 

An  advocacy  group  believes  the 
regulations  should  require  a  supplier  to 
restore  service  that  was  previously 
terminated  when  the  supplier  is  notified 
of  the  household's  eligibility  for 
assistance.  We  do  not  have  authority 
under  the  Act  to  impose  that 
requirement. 

3.  Tax  credits  to  energy  suppliers: 
State  tax  credits  may  be  provided  to  an 
energy  supplier  that  sells  energy  at 
reduced  rates  to  eligible  households. 
Such  a  credit  may  not  exceed  the 
amount  of  the  supplier’s  loss  of  revenue 
on  account  of  such  reduced  rate. 

A  State  that  chooses  to  assist  eligible 
households  through  tax  credits  to  home 
energy  suppliers  need  not  enter  into  the 
agreements  required  for  payments  to 
home  energy  suppliers.  Congress  did  not 
require  such  agreements  in  the  case  of 
tax  credits. 

We  have  added  a  requirement  that  a 
household  which  receives  assistance 
through  this  plan  must  receive 
equivalent  benefits  to  those  received  by 
other  similarly  situated  households. 

Comments  and  Responses 

A  respondent  also  asked  us  to  clarify 
whether  tax  credits  to  energy  suppliers 
are  in  addition  to  or  in  lieu  of  an  energy 
assistance  payment  to  eligible 
households.  The  tax  credit  is  an 
additional  option  to  the  State  to 


facilitate  provision  of  assistance  to 
eligible  households. 

Subpart  J— Direct  Payments  by  SSA  to 
SSI  Beneficiaries 

A  State  Plan  may  provide  for 
automatic  payments  to  be  made  directly 
to  SSI  recipients.  If  a  State  chooses  to 
make  such  payments,  it  may  make  them 
itself  or  it  may  ask  the  Social  Security 
Administration  (SSA)  to  make  them. 

This  is  an  administrative  option  offered 
to  the  States  by  the  Act  and  regulations 
if  the  States  want  to  make  automatic 
payments  to  SSI  recipients.  Such 
payments  by  us,  at  the  request  of  a 
State,  are  payments  made  under  the 
State  plan  and  are  subject  to  the  same 
conditions  and  limitations  as  other 
payments  made  by  the  State  under  its 
plan. 

A  State  must  have  made  its'request  by 
June  30, 1980  and  must  sign  an 
agreement  with  us  within  30  days  after 
publication  of  these  final  regulations. 

We  will  make  these  payments  as 
checks  separate  from  those  for  regular 
SSI  benefit  payments.  We  cannot  make 
energy  assistance  payments  to  home 
energy  suppliers  or  to  operators  of 
subsidized  or  government-operated 
housing.  The  Act  does  not  authorize  us 
to  do  BO,  and  there  would  be  no  special 
advantage  for  the  States  in  having  us  do 
so. 

A  State  can  have  us  pay  up  to  five 
different  amounts  varying 
geographically  in  the  State  but  there  can 
only  be  one  amount  within  each  county. 
These  and  most  other  limits  on  State 
options  for  our  payments  are  due  to 
limitations  on  how  much  we  can  modify 
our  existing  SSI  computer  records  and 
programming  for  the  energy  assistance 
payments  within  the  time  available. 

We  will  make  pa3rments  in  up  to  four 
checks,  one  per  month,  sent  in  any  one 
or  more  of  the  months  of  December  1980, 
and  January,  February,  and  March  1981. 

We  cannot  make  payments  to  help 
with  the  cost  of  medically  necessary 
home  cooling  because  our  records 
generally  contain  no  information  about 
this  mecfical  need.  However,  as  one 
commenter  suggested,  information  about 
the  State’s  cooling  program  can  be 
included  with  the  direct  payment  at  the 
State’s  option.  The  State  will  be 
responsible  for  providing  hearings 
requested  by  SSI  beneficiaries  who  do 
not  receive  energy  payments  or  who 
think  the  pa3rment  should  be  larger.  The 
State  must  also  make  out  of  its  allotment 
any  payments  resulting  firom  the  hearing 
decisions.  Any  hearing  request  we 
receive  will  be  forwarded  to  the  State 
with  all  relevant  information  we  have. 

We  will  withhold  ft-om  the  State’s 
allotment  enough  money  to  cover  both 
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the  estimated  payments  to  SSI 
households  (plus  a  margin  for  error)  and 
our  administrative  costs  for  making  the 
payments. 

For  those  States  which  decide  to  use 
the  SSI  direct  payment  option,  we  can 
do  only  limited  screening  of  our  SSI  rolls 
to  avoid  payments  to  ineligible 
households  or  duplicate  payments  to  a 
single  household.  We  will  screen  out  SSI 
recipients  who  live  in  a  Medicaid 
institution,  live  in  another  person’s 
household  and  receive  support  and 
maintenance  in  kind  from  such  person, 
or  are  children  and  live  with  a  parent  or 
parents’  spouse.  We  will  screen  out  one 
spouse  where  both  members  of  a 
married  couple  receive  SSI  benefits.  We 
will  also  screen  out  recipients  living  in 
institutions  who  are  not  vulnerable  to 
increased  energy  costs  and  other  non* 
vulnerable  recipients  if  the  State 
supplies  us  the  necessary  data. 

We  will  give  the  State  a  list  showing 
whom  we  paid,  when,  how  much,  and 
the  basis  for  paying  that  amount.  The 
list  will  be  in  the  same  form  as  the  State 
Data  Exchange  (SDX)  records  we  give 
the  States  showing  payments  of  SSI 
bene8ts. 

The  State  must  screen  against  this  list 
to  avoid  making  duplicate  payments  to 
or  for  households  we  have  already  paid 
on  the  State’s  behalf. 

Instead  of  having  us  make  its 
payments  to  SSI  households,  a  State  can 
use  special  SDX  computer  tapes  for  one 
or  more  of  the  months  December  1980- 
March  1981  to  make  its  own  payments. 
We  will  provide  the  tape  or  tapes  for  a 
fee  to  be  paid  from  the  State’s  allotment. 
We  will  screen  the  tape  just  as  we 
would  if  we  were  maldng  the  State’s 
payments. 

Comments  and  Responses 

One  commenter  asked  that  we  require 
States  to  pay  all  eligible  SSI  recipients 
directly.  Another  requested  that  we 
prohibit  such  payments.  The  legislation 
makes  direct  payments  to  SSI  recipients 
a  State  option  and,  therefore,  precludes 
either  a  requirement  for  direct  payments 
or  a  prohibition  of  them. 

One  State  wrote  that  the  concept  of 
States  paying  for  an  ongoing  function  of 
SSA  with  pure  State  dollars  is  wrong. 
Low  income  energy  assistance  is  a  State 
administered  program.  The  Act  permits 
SSA  services  to  States  at  State  option 
when  the  State  determines  that  this 
would  improve  its  administration  of  the 
program.  Therefore,  we  cannot  agree 
wnth  the  interpretation  that  energy 
assistance  payments  to  SSI  recipients 
are  an  SSA  function. 

We  will  withhold  from  the  States' 
allotments  enough  money  to  cover  both 
the  estimated  payments  to  SSI 


households  (plus  a  margin  for  error)  and 
our  administrative  costs  for  making  the 
payments. 

Another  comment  on  the  SSI  direct 
payment  option  was  that  the  option  is 
not  advantageous  enou^  to  the  States. 
We  must  point  out  that  it  is  SSA’s 
responsibility  to  offer  a  direct  payment 
option  which  is  consistent  with  the 
legislation.  Each  State  must  decide 
whether  or  not  it  is  to  its  advantage  to 
utilize  SSA  services. 

One  respondent  maintained  that  only 
households  headed  by  an  SSI  recipient 
should  receive  an  automatic  payment. 
Such  screening  would  not  be  feasible 
because  data  on  household  composition 
is  not  available  in  our  automated  system 
of  records.  Two  health  care 
organizations  pointed  out  that  not  all 
SSI  recipients  who  live  in  institutions 
are  protected  from  increased  energy 
costs.  It  is  the  State’s  responsibility  to 
determine  vulnerability  and  inform  us  of 
the  SSI  households  which  are  not 
vulnerable  to  increased  energy  costs. 

One  commenter  suggested  that  the 
automatic  payments  we  make  should  be 
accompanied  by  a  notice  exjidaining 
why  they  are  being  sent,  what  th^ 
represent  and  how  they  may  be  used. 

We  will  do  this.  We  do  not  believe  a 
change  in  the  regulation  is  necessary. 

Subpart  K— Applications,  Notices,  and 
Hearings 

1.  Application  procedures:  States  have 
the  option  either  to  require  an 
application  for  energy  assistance  by 
categorically  eligible  households  or  to 
pay  them  automatically.  The  need  for  an 
application  from  these  households  will 
depend  mainly  on  whether  or  not  the 
State  chooses  to  make  automatic 
payments  and  how  the  State  wants  to 
take  account  of  factors  about  which  it 
needs  information  &om  the  households. 
We  have  amended  the  regulations  to 
provide  that  the  State  may  make 
automatic  payments  to  General 
Assistance  recipients  or  recipients  of 
other  State  programs  if  the  income  limit 
for  eligibility  in  those  programs  is  no 
greater  than  the  applicable  BLSLLS  or, 
in  the  case  of  a  sin^e  person  household 
125  percent  of  the  CSA  Poverty  Income 
Guidelines,  and  eligibility  is  determined 
using  income  verification  standards  and 
procedures  that  are  consistent  with 
those  used  in  the  State’s  AFDC  program. 
Other  non-categorically  eligible 
households  must  file  applications  to 
establish  their  eligibility.  The 
application  must  be  written  and  signed 
under  criminal  penalty  for  giving.faise 
information. 

Anyone  wishing  to  apply  for  energy 
assistance  must  1m  informed  of  the 
eligibility  requirements  and  appeal 


tights  and  must  be  given  the  opportunity 
for  a  hearing  and  any  assistance  needed 
to  apply.  The  State  must  identify  in  its 
plan  the  time  standard  it  wiU  use  for 
acting  on  applications  for  the  energy 
assistance  program.  We  have  added  a 
requirement  that  this  time  standard 
must  not  exceed  45  days  from  the  date 
the  application  is  received. 

The  State  agency  must  also  provide 
communications  assistance,  m  the  form 
of  bilingual  staff,  applications,  literature 
and  other  services  if  the  agency’s 
service  area  contains  a  substantial 
number  of  eligible  households  that  are 
not  proficient  in  the  English  language. 
Communication  assistance  for 
handicapped  persons  is  also  required  as 
described  in  8  260.352. 

Comments  and  Responses 

Senior  citizen  centers.  Community 
Action  Agencies  and  farm  worker 
organizations  were  suggested  as 
organizations  that  should  be  allowed  to 
take  applications  and  certify  eligibility. 
One  commentor  argued  that  utility 
companies  should  not  be  allowed  to 
take  applications  because  of  a  potential 
conflict  of  interest  The  Act  permits  the 
States  to  use  any  of  the  organizations 
mentioned  to  take  applications  and 
certify  eligibility  so  we  have  made  no 
change  in  the  regulations. 

Two  advocacy  groups  suggested  a 
prohibition  on  prescreening  of 
applicants.  They  fear  some  households 
will  be  told  informally  that  they  are 
ineligible  for  assistance  and  dissuaded 
thereby  from  filing  an  application  and 
appealing  a  denial  of  aid.  As  noted,  our 
relations  require  that  anyone  who 
wishes  to  apply  for  assistance  must  be 
given  the  ri^t  to  do  so  without  delay 
and  that  he  or  she  must  be  informed  of 
this  right.  Violations  of  these 
requirements  should  be  called  to  our 
attention. 

One  respondent  urged  that  application 
forms  be  short  and  use  simple  language. 
We  agree  with  this  suggestipn  and 
believe  this  is  the  goal  of  most  State 
agencies.  If  asked,  we  will  work  with 
the  States  in  designing  their  application 
forms  to  achieve  such  simplicity. 

There  were  three  requests  for 
clarification  of  the  kind  of  assistance  the 
State  must  supply  to  applicants. 
Assisting  an  applicant  includes,  where 
necessary,  explaining  the  questions  on 
the  application,  explaining  eligibility 
requirements,  helping  applicants  obtain 
documentation  to  establish  their 
eligibility,  making  home  visits  and 
providing  mail-in  applications. 

Applicant  assistance  may  also  include, 
as  one  respondent  suggested,  providing 
ITY  service  for  the  hearing  impaired. 
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2.  Notice  and  hearing  procedure:  The 
State's  notice  of  payment,  denial,  or 
earlier-than-expected  termination  of 
energy  assistance  must  inform  the 
household  of  its  right  to  a  hearing  if  the 
household  objects  to  the  amount,  denial, 
or  termination  of  the  payments.  The 
time  within  which  a  household  may 
request  a  hearing  must  be  at  least  60 
days  after  sending  a  notice  of  payment 
or  denial  of  payment  and  at  least  10 
days  after  sending  a  notice  of  decreased 
payment  amoimt  or  duration  of 
payment.  Before  conducting  a  State 
agency  hearing  on  amount,  denial,  or 
termination  of  assistance  the  State 
agency  may  provide  a  preliminary 
appeal  step.  This  can  be  either  an 
evidentiary  hearing  before  a  local 
agency  or  an  informal  conference,  or 
both.  This  preliminary  step  may  resolve 
disputed  claims  quickly  and 
inexpensively. 

The  same  kind  of  hearing  must  also  be 
available  if  a  State  fails  to  approve  or 
disapprove  an  application  for  energy 
assistance  within  the  time  limit  the  State 
has  established. 

The  hearing  decision  on  amount, 
denial,  or  delay  of  assistance  must  be 
issued  within  30  days  after  the  hearing. 
The  hearing  decision  on  termination 
must  be  issued  before  termination. 

Comments  and  Responses 

Commentors  on  the  hearing 
regulations  made  a  variety  of 
suggestions  for  change:  the  time  to 
request  a  hearing  is  too  short  (one 
comment);  the  time  to  request  a  hearing 
is  too  long  (two  comments);  the 
household  requesting  a  hearing  should 
state  its  reasons  (one  comment); 
subpoenas  should  not  be  used  (one 
comment);  hearings  should  not  be 
recorded  (one  comment);  and  States 
should  have  more  flexibility  in  designing 
hearing  procedures  (two  comments). 

One  coimty  official  stated  that  the 
hearing  procedme  is  too  costly  to  local 
governments.  We  have  considered  these 
comments  but  we  are  not  making  the 
requested  changes.  We  believe  that  the 
hearing  procedures,  which  are  modeled 
after  those  of  the  AFDC  and  SSI 
programs,  provide  an  appropriate 
balance  between  the  needs  of  applicants 
and  recipients  under  the  program,  the 
States  and  the  general  public.  In 
response  to  a  request  from  a  city  office 
feu:  the  handicapped,  we  have  amended 
the  regulations  to  require  that  the  place 
of  the  hearing  be  accessible  to  the 
handicapped. 

Two  advocacy  groups  approved  of  the 
requirement  that  notice  of  hearing  rights 
be  given  both  at  the  time  of  application 
and  at  the  time  the  household  is  notified 


of  an  adverse  action  affecting  its  claim 
for  assistance. 

One  commentor  stated  that  the 
language  in  the  regulation  describing 
criminal  penalties  for  fraud  was  too 
threatening. 

A  county  welfare  department  asked 
for  guidelines  for  handling  fraud  cases. 
The  language  in  the  regulation  is  the 
language  used  in  the  statute.  We  are 
making  no  changes.  The  Department’s 
Office  of  the  Inspector  General  works 
with  the  States  in  handling  fraud  cases. 
Our  regional  offices  are  also  prepared  to 
assist  the  States  in  this  area. 

A  Community  Action  Agency  noted 
the  importance  of  early  hiring  and 
training  of  staff  to  administer  the 
program.  As  described  in  Subpart  F,  we 
will  assist  the  States  in  this  endeavor  by 
reimbursing  them  for  any  planning  and 
administrative  costs  they  have  incurred 
before  receiving  their  allocation. 

One  commentor  suggested  that 
notices  of  eligibility  should  suggest  a 
maximum  thermostat  setting.  States  may 
include  such  information  if  they  wish, 
but  they  must  be  cautions  not  to 
discourage  a  higher  setting  by  persons 
whose  medical  condition  requires  a 
warmer  environment. 

(Catalog  of  Federal  Domestic  Assistance  No. 
13.816) 

Accordingly  Chapter  n,  of  title  45  of 
the  Code  of  Federal  Regulations  is 
amended  by  revising  Part  260  to  read  as 
follows. 

PART  260— LOW  INCOME  ENERGY 
ASSISTANCE  PROGRAM 

Subpart  A— Introduction 

Sec. 

260.1  Scope  of  this  part. 

260.2  Definitions. 

Subpart  B — State  Plan  Requirements 
260.15  Summary  of  State  plan  requirements. 
Subpart  C— Development  of  State  Plans 
'260.20  General. 

260.22  Public  participation  in  development 
of  the  State  Plan. 

260.24  Timetable  for  submitting  plans. 
260.26  Waiver  of  plan  requirements. 

260.28  Approval  and  disapproval  of  State 
plans  and  plan  amendments. 

260.30  Hearing  on  plan  disapproval. 

260.32  Withholding  of  funds  for  non- 
compliance  with  approved  State  plan. 
260.36  Parties  to  hearing  on  plan 

disapproval  or  withholding  the  grant. 

Subpart  D— Administration  of  the  State 
program 

260.50  State  agency  and  local 
administrative  arrangements. 

260.52  Administrative  procedures. 

260.56  Maintenance  of  regular  benefit 
levels. 


Sec. 

260.58  Coordination  with  weatherization 
programs  and  energy  conservation 
efforts. 

260.60  Outreach  activities. 

260.62  Identifying  and  certifying  eligible 
households. 

260.64  Monitoring  procedures  by  States. 
260.66  Data  collection  and  reporting  by 
States. 

260.68  Federal  monitoring. 

260.70  Cooperation  by  States  in  program 
evaluations. 

Subpart  E— Fiscal  Control  and 
Accountability 

260.80  Reserve  funds  for  emergencies. 

260.82  Fiscal  reports  by  States. 

260.84  Administrative  costs. 

Subpart  F— Federal  Allotments  and 
Payments 

260.100  Definitions. 

260.101  Computation  of  States'  allotments. 

260.102  Quarterly  grants  to  States. 

260.104  Allotments  for  the  Commonwealth 

of  Puerto  Rico  and  the  insular  areas. 
260.106  Equivalent  benefits  for  Indians. 
260.108  Reallotment  of  funds. 

260.110  Reimbiu'sement  for  funds  advanced 
by  States. 

260.112  Incentive  grants  to  States. 

Subpart  G— Eligibility  and  Payments  for 
Home  Energy  Assistance 

260.150  Who  is  eligible  for  assistance. 

260.152  To  whom  payments  may  be  made. 

260.154  Amounts  of  assistance  payments. 

260.155  Priority  for  households  with  elderly 
or  handicapped  persons. 

260.156  Purposes  for  which  payments  may 
be  made. 

260.158  Forms  of  payment. 

260.159  Timetable  for  making  payments. 

260.160  Income  and  assets — definition  and 
verification. 

260.162  Energy  assistance  is  not  a  i  esource 
or  income  for  other  programs. 

Subpart  H— Payments  to  Building 
Operators 

260.200  General. 

260.202  Definitions. 

260.204  Computing  a  payment  to  a  building 
operator  on  behalf  of  eligible  tenants. 
260.206  State  administration  of  payments  to 
building  operators. 

260.208  Documentation  and  verification. 

Subpart  I — Payments  and  Tax  Credits  to 
Home  Energy  Suppliers 

260.250  When  the  State  may  make 
payments  to  energy  suppliers. 

260.254  Conditions  for  termination  of  home 
energy  by  participating  suppliers. 

260.256  Termination  notices. 

260.258  Pre-termination  hearings. 

260.260  Exceptions  to  the  pre-termination 
requirements. 

260.264  When  home  energy  assistance  funds 
may  be  used  for  tax  credits  to  home 
energy  suppliers. 

Subpart  J — Direct  Payments  by  Social 
Security  Administration  to  Beneficiaries  of 
the  Supplemental  Security  Income  Program 

260.300  General. 
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Sec. 

260.301  Timetable  for  agreements  by  States 
with  the  Social  Security  Administration. 

260.302  Where  we  will  send  checks. 

260.303  Payment  amounts  and  timing. 

260.304  Notices  to  households  and  States. 
26a306  Appeals. 

260.308  State’s  payment  to  Social  Security 
Administration. 

260.310  Screening  out  ineligibles  and 
preventing  duplicate  payments  to 
households. 

260.314  State  use  of  SSI  payment  tapes. 

Subpart  K— Applications,  Notices,  and 
Hearings 

260.350  Applications. 

260.352  Communication  assistance  for 

limited  English-speaking  proficiency  and 
handicapped  persons. 

260.354  Criminal  penalties  for  false 
information. 

260.356  Notices. 

260.360  Fair  hearing  for  dissatisfied 
household. 

Appendix  A — Lower  Living  Standard  Income 
Levels. 

Appendix  B — General  Administrative  , 
Requirements  for  the  Low  Income  Energy 
Assistance  Program. 

Appendix  C — Guidelines  for  Varying 
Payment  Amounts. 

Appen^x  D — Guidelines  for  Households  Not 
Vulnerable  to  Energy  Cost  Increases. 
Authority:  Sec.  313.  title  IIL  Pub.  L  96-223. 
94  Stat.  296  (42  USC  8812]  and  Continuing 
Resolution  enacted  on  Oct.  1. 1980.  Pub.  L 
96-366. 

Subpart  A— Introduction 
§  260.1  Scope  of  this  part 

(a)  General.  This  part  implements 
Title  III  of  Public  Law  96-223*  the  “Home 
Energy  Assistance  Act  of  1980.”  This 
Act  establishes  the  Low  Income  Energy 
Assistance  Program,  through  which 
grants  will  be  made  to  States  to  provide 
assistance  for  eligible  low  income 
households  to  offset  the  rising  costs  of 
home  energy  that  are  excessive  in 
relation  to  household  income.  For  this 
purpose,  the  Act  authorizes  grants  to 
States  for  fiscal  year  1981  to  provide 
financial  assistance  to  and  on  behalf  of 
,  eligible  households.  Eligible  households 
are  those  containing  a  person  eligible  for 
Aid  to  Families  with  Dependent 
Children  (AFDC),  Supplemental  Security 
Income  (SSI)  (with  some  exceptions). 
Food  Stamps,  certain  Veterans 
Administration  benefits,  and  other 
households  with  income  at  or  below  the 
Bureau  of  Labor  Statistics  Lower  Living 
Standard,  and  single  person  households 
whose  income  is  6t  or  below  125  percent 
of  the  CSA  Poverty  Income  Guidelines. 
The  assistance  can  be  in  the  form  of 
direct  payments  to  eligible  households; 
payments  on  their  behalf  to  their 
suppliers  of  home  energy:  or  any 
combination  of  the  two.  and  for  certain 
eligible  tenants  that  live  in  specified 
public  and  subsidized  housing. 


payments  to  their  building  operators. 

The  amount  of  assistance  for  a 
household  depends  on  such  things  as  the 
household's  income,  energy  costs  and 
climate. 

(b)  How  this  part  is  organized.  (1) 
Subpart  A  (S§  260.1  and  260.2)  provides 
an  introduction  and  important 
definitions  of  terms  used  throughout  this 
part. 

(2)  Subpart  B  (§  250.15)  contains  a 
summary  of  provisions  required  to  be  in 
a  State’s  energy  assistance  plan. 

(3)  Subpart  C  (§§  260.20-260.36) 
explains  the  procedures  for  submission 
of  a  State  Plan  to  us.  It  includes  a 
discussion  of  plan  approval  and 
disapproval,  compliance,  waivers  of 
Federal  requirements,  and  public 
participation  in  development  of  the 
State  plan. 

(4)  Subpart  D  (§§  260.50-260.70) 
explains  the  State’s  administration  of 
the  energy  assistance  program.  It 
includes  a  discussion  of  required 
coordination,  outreach,  monitoring,  data 
collection,  and  reporting  by  the  States. 

(5)  Subpart  E  (§§  260.80-260.84) 
explains  fiscal  control  and 
accountability  requirements. 

(6)  Subpart  F  (§§  260.100-260.112) 
explains  how  allotments  will  be 
computed  for  the  States,  Puerto  Rico,  the 
territories,  the  Community  Services 
Administration,  and  additional  incentive 
grants  to  the  States.  It  also  explains  how 
and  when  we  will  reallocate  fiinds 
among  States  and  the  conditions  under 
which  we  will  reimburse  a  State  for 
expenditures  incurred  before  it  has  an 
approved  State  plan.  It  also  explains 
conditions  for  direct  Federal  grants  to 
Indian  tribes. 

(7)  Subpart  G  (§S  260.150-260.162) 
explains  who  may  receive  energy 
assistance  and  the  purpose  for  which  it 
may  be  paid.  In  addition,  this  Subpart 
discusses  methods  and  amoimts  of 
payments,  assets  tests  and  income. 

(8)  Subpart  H  (§§  260.200-260.208) 
explains  the  circumstances  under  which 
States  may  make  payments  to  building 
operators  on  behalf  of  eligible  tenants, 
and  the  amounts  of  these  payments. 

(9)  Subpart  I  (§$  260.250-260.264) 
explains  the  agreements  States  may 
make  with  energy  suppliers  to  pay  them 
on  behalf  of  eligible  households,  and 
conditions  these  suppliers  must  meet 
before  terminating  home  energy  to  an 
eligible  household.  The  Subpart  also 
describes  the  States’  option  to  grant  tax 
credits  to  energy  suppliers. 

(10)  Subpart  J  (§§  260.300-260.314) 
explains  how  a  State  may,  at  its  option, 
request  SSA  to  administer  energy 
payments  to  Supplemental  Security 
Income  beneficiaries. 


(11)  Subpart  K  (S§  260.350-260.360) 
discusses  applications,  notices  and 
hearings,  and  criminal  penalties  for  false 
information. 

§260.2  Definitions. 

Terms  used  in  single  sections  or 
Subparts  are  defined  in  those  sections  or 
Subparts.  Terms  used  throughout  the 
Part  are  defined  here.  As  used  in  this 
Part — 

“Act”  means  the  “Home  Energy 
Assistance  Act  of  1980,”  title  III  of  Pub, 

L.  96-223. 

“AFDC"  means  Aid  to  Families  with 
Dependent  Children  payments  made 
imder  title  IV-A  of  the  Social  Security 
Act,  but  not  including  Foster  Care 
payments  under  45  CFR  233.110  or 
Emergency  Assistance  payments  to 
needy  families  with  children  under  45 
CFR  223.120. 

“Associate  Commissioner"  means  the 
Associate  Commissioner  of  Social 
Security  for  Family  Assistance. 

"Commissioner"  means  the 
Commissioner  of  Social  Security. 

“Community  Services  Administration 
(CSA)  Poverty  Income  Guidelines" 
means  the  income  level  determined 
annually  as  a  guidelines  for  CSA  and 
other  program  eligibility.  We  use  125 
percent  of  the  CSA  Poverty  Income 
Guidelines  as  the  maximum  income 
eligibility  standard  for  single  person 
households.  The  Poverty  Income 
Guidelines  current  at  the  time  of 
publication  of  this  regulation  are  listed 
in  Appendix  A. 

“Compliance"  means  that  the  State 
plan  and  State  practice  meet 
requirements  of  the  Home  Energy 
Assistance  Act,  Federal  regulations  and 
issuances. 

“Categorically  eligible”  means  eligible 
for  assistance  under  the  Act  as  a  result 
of  eligibility  for  AFDC,  Food  Stamps, 
certain  SSI  and  veterans  benefit 
programs. 

“Days"  means  calendar  days. 

“Elderly"  means  a  person  over  any 
age  designated  by  the  State,  but  not  less 
than  60  years  old. 

“Eligible  household"  means — 

(1)  Any  household  in  which  one  or 
more  persons  are  categorically  eligible; 
and 

(2)  Any  other  household  with  income 
equal  to  or  less  than  the  Bureau  of  Labor 
Statistics  Lower  Living  Standard  Income 
Level;  and 

(3)  Any  single  person  households  with 
income  at  or  below  125  percent  of  the 
CSA  Poverty  Income  Guidelines. 

“Fiscal  year"  means  the  Federal  fiiscal 
year  October  1  through  September  30, 
unless  otherwise  stated. 

“Handicap"  or  “handicapped"  means 
one  of  the  following,  at  State  choice—’ 
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(1)  The  definition  of  handicapped 
established  by  the  Rehabilitation  Act  of 
1974,  under  which  a  handicapped  person 
is  a  person  who  "has  a  physical  or 
mental  impairment  which  substantially 
limits  one  or  more  major  life  activities, 
has  a  record  of  such  an  impairment,  or  is 
regarded  as  having  such  an 
impairment;” 

(2)  The  definition  of  disability 
established  by  Title  II  of  the  Social 
Security  Act  for  the  SSA  disability 
program,  under  which  disability 
means — 

(i)  "Inability  to  engage  in  any 
substantial  gainful  activity  by  reason  of 
any  medically  determinable  physical  or 
mental  impairment  which  can 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than  12 
months”;  or 

(ii)  In  the  case  of  an  individual  who 
has  attained  the  age  of  55  and  is  blind 
(within  the  meaning  of  "blindness”  as 
defined  in  section  216(i](ll),  inability  by 
reason  of  such  blindness  to  engage  in 
substantial  gainful  activity  requiring 
skills  or  abilities  comparable  to  those  of 
any  gainful  activity  in  which  he  has 
previously  engaged  with  some  regularity 
and  over  a  substantial  period,  of  time. 

(3)  The  definition  of  disability 
established  by  Title  XVI  of  the  Social 
Security  Act  for  the  SSI  program,  under 
which  Usability  means — 

(i)  "Inability  to  engage  in  any 
substantial  gainful  activity  by  reason  of 
a  medically  determinable  physical  or 
mental  impairment  which  can  be 
expected  to  result  in  death  or  which  has 
lasted  or  can  be  expected  to  last  for  a 
continuous  period  of  not  less  than 
twelve  months  (or,  in  the  case  of  a  child 
under  the  age  of  18,  if  he  suffers  from 
any  medically  determinable  physical  or 
mental  impairment  of  comparable 
severity}:”  or 

(ii)  Permanent  and  total  disability  as 
defined  under  a  state  plan  approved 
under  title  XIV  or  XVI  of  the  Social 
Security  Act  as  in  effect  for  October 

1972  and  for  which  an  individual 
received  aid  under  such  plan  (on  the 
basis  of  disability)  for  December  1973, 
and  for  at  least  one  month  prior  to  July 

1973  so  long  as  he  is  continuously 
disabled  as  so  defined;  or 

(4)  Any  definition  of  handicap  or 
handicapped  or  equivalent  term  which 
the  State  uses  for  a  Statewide  program 
of  assistance  for  the  handicapped. 

“Heating  degree  days”  means  the 
result  of  the  following  calculation:  For 
each  day  in  a  year's  time  on  which  the 
day’s  mean  temperature  in  a  given 
locality  is  less  than  65  degrees  F.,  find 
the  difference  between  the  day’s  mean 
temperature  Euid  65  degrees  F.  Then  add 


together  all  of  these  daily  differences  for 
the  whole  year.  The  result  is  the 
“heating  degree  days”  for  that  locality. 

"Home  energy”  means  electricity,  oil, 
gas,  coal,  wood,  kerosene,  or  any  other 
fuel  used  for  heating  or  cooling  in  a 
residential  dwelling. 

"Household”  means  any  individual  or 
group  of  individuals  who  are  living 
together  as  one  economic  tmit  and  for 
whom  residential  energy  is  customarily 
purchased  in  common,  or  who  make 
undesignated  payments  for  energy  in  the 
form  of  rent. 

“Lower  Living  Standard  Income 
Level”  means  the  income  level 
determined  annually  by  the  Bureau  of 
Labor  Statistics  based  upon  the  most 
recent  lower  living  standard  family 
budget.  'The  amount  is  different  for 
different  places  in  the  United  States  and 
for  families  of  different  sizes.  The  Lower 
Living  Standard  Income  Levels  cmrent 
at  the  time  of  publication  of  this 
regulation  are  listed  in  Appendix  A. 

“Regional  Commissioner”  means  the 
Regional  Commissioner  of  Social 
Security  for  the  Federal  Region  writhin 
which  the  State  is  located. 

“Secretary”  means  the  Secretary  of 
Health  and  Human  Services. 

“State”  means  the  50  States  and  the 
District  of  Columbia. 

“SSI  benefits”  means  Supplemental 
Security  Income  benefits  under  title  XVI 
of  the  Social  Security  Act,  including 
mandatory  and  optional  payments  that 
we  administer  for  a  State  imder  Subpart 
T  of  20  CFR  416  to  supplement  Federal 
benefits,  but  excluding  benefits: 

(1)  Paid  under  20  CFR  416.231  because 
the  beneficiary  is  living  in  a  Medicaid 
institution  and  Medicaid  is  paying  more 
than  50  percent  of  the  cost  of  care; 

(2)  Reduced  by  one-third  imder  20 
CFR  416.1125(b)  because  the  beneficiary 
is  living  in  another  person’s  household 
and  is  receiving  both  support  and 
maintenance  (food  and  shelter)  from 
that  person  and  is  not  paying  a  pro  rata 
share  of  food  and  shelter  expenses;  or 

(3)  Paid  to  a  beneficiary  who  is  a  child 
for  SSI  purposes  under  20  CFR  416.1050 
and  is  living  with  a  parent  or  with  the 
spouse  of  a  parent. 

“We”,  “us”  or  “our”  means  the 
Department  of  Health  and  Human 
Services. 

Subpart  B— State  Plan  Requirements 

§260.15  Summary  of  State  plan  - 
requirements. 

Each  State  that  wishes  to  receive  a 
home  energy  assistance  grant  must 
submit  a  State  plan.  Following  is  a  brief 
summary  of  the  requirements  for  State 
plan  approval.  The  referenced  sections 
include  a  full  description  of  the  State 


plan  requirements  which  States  must 
include  in  their  plans.  The  State  plan 
must — 

(a)  Be  submitted  in  accordance  with 
procedures,  timetables,  and  standards 
established  by  us.  See  §§  260.20 — 260.26; 

(b)  Designate  an  agency  of  the  State  to 
administer  the  program,  and  describe 
local  administrative  arrangements.  See 

§  260.50: 

(c)  Provide  that  the  State  agency  will 
furnish  home  energy  assistance  to 
eligible  households  through  payments  to 
home  energy  suppliers,  to  eligible 
households,  to  any  combination  of  home 
energy  suppliers  and  eligible 
households,  and  to  building  operators. 

See  §§  260.150—260.314;  . 

(d)  Describe  procedures  for  identifying 
and  certifying  eligible  households  as 
participants.  See  §  260.62; 

(e)  Describe  the  amount  of  assistance 
to  be  provided  to  or  for  participating 
households,  assuring  that  priority  is 
given  to  households  with  lowest 
incomes  and  to  eligible  households  with 
elderly  or  handicapped  persons;  and 
that  the  highest  level  of  assistance  is 
provided  to  households  with  the  lowest 
incomes  and  highest  energy  costs  in 
relation  to  income.  See  §  §  260.154  and 
260.155; 

(f)  Describe  the  provisions  for 
agreements  with  suppliers  under  which 
they  will  receive  payments.  See 

§  260.250; 

(g)  Provide  for  direct  payments  to 
eligible  households  wlien  the  household 
is  pa3dng  for  utilities  through  rent  and  in 
other  situations  when  the  State 
determines  it  is  practical  to  do  so.  See 

§  260.152; 

(h)  Provide  for  public  participation  in 
the  development  of  the  State  and 
describe  that  process.  See  §  260.22; 

(i)  Provide  assurance  that  owners  and 
renters  will  be  treated  equitably.  See 

§  260.152: 

(1)  Provide  that  the  State  will  use  from 
its  Federal  allotment,  to  pay  for 
administrative  costs,  no  more  than  an 
amount  equal  to  7%  percent  of  its  total 
costs  of  carrying  out  the  plan  and  that 
any  additional  administrative  costs  shall 
be  paid  by  the  State  from  non-Federal 
funds.  See  §  260.84; 

(k)  Provide  that  there  are 
administrative  procedures  for  carrying 
out  the  plan.  See  §  260.52; 

(l)  Provide  fair  hearing  procedures  to 
be  used  by  the  designated  State  agency 
for  households  whose  claim  for 
assistance  is  denied,  terminated,  not 
acted  upon  with  reasonable  promptness 
or  results  in  a  payment  lower  than  they 
believe  correct.  See  §  260.360; 

(m)  If  the  State  chooses,  provide  for  a 
set  aside  of  up  to  3  percent  of  its 
allotment  for  weather-related  and 
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supply  shortage  emergencies.  See 
§  260.80; 

(n)  Provide  assurance  that  there  will 
be,  to  the  maximum  extent  possible, 
referral  of  individuals  to,  and 
coordination  with,  existing  Federal, 

State,  and  local  weatherization  and 
energy  conservation  efforts.  See 

§  260.58; 

(o)  Provide  for  outreach  activities 
through  statewide  and  local  resources  to 
assure  that  all  eligible  households  are 
aware  of  assistance  availability — ^with 
emphasis  upon  the  elderly,  the 
handicapped,  the  house-bound, 
migrants,  persons  with  limited  English- 
speaking  proficiency,  the  working  poor, 
children,  and  those  in  remote  areas.  See 
§  260.60; 

(p)  Establish  procedures  for 
monitoring  the  assistance  provided 
under  the  plan,  including  monitoring  and 
auditing  agreements  with  home  energy 
suppliers.  See  §  260.64; 

(q)  Provide  assurances  that  the  State 
will  not  reduce  regular  benefit  levels, 
from  the  level  of  such  benefits  as  of 
February  26, 1980,  in  existing  Federally 
assisted  cash  assistance  programs, 
except  that  in  a  State  which  increases 
those  program  benefits  solely  for  energy 
assistance,  that  increase  will  not  be 
considered  a  part  of  the  regular  benefit 
level  of  the  program  for  the  purposes  of 
this  requirement.  See  S  260.56; 

(r)  Provide  assurance  that  the  State 
will  not  establish  any  assets  tests  which 
count  cars,  household  or  personal 
belongings,  or  a  primary  residence.  See 
§  260.160. 

(s)  Provide  that  reports  will  be  filed 
and  will  contain  all  information  we 
require.  See  §  §  260.66  and  260.82. 

(t)  Provide  that  the  State  will  comply 
with  the  standards  for  financial 
management  systems  contained  in  45 
CFR  74,  Subpart  H. 

Subpart  C— -Development  of  State 
Plana 

S  260.20  General. 

The  State  plan  is  a  comprehensive 
statement  submitted  by  the  State  agency 
administering  the  Low  Income  Energy 
Assistance  Program  which  describes  in 
full  the  nature  and  scope  of  its  program. 
It  represents  the  State's  commitment  to 
administer  the  program  in  conformity 
with  Federal  statutes,  regulations  and 
issuances.  The  State  plan  must  contain 
all  Federally-imposed  State  plan 
requirements  in  sufficient  detail  for  us  to 
determine  whether  or  not  the  program  is 
approvable. 


§  260.22  Public  participation  in 
developmant  of  the  State  plan. 

(a)  The  purpose  of  the  public 
participation  process  is  to  enable  the 
residents  of  each  State  to  participate 
meaningfully  in  the  State’s  decision¬ 
making  processes  for  the  home  energy 
assistance  program.  It  is  intended  to 
assure  that  each  State  has  provided  an 
opportunity  for  prior  public  participation 
of  eligible  households,  public  and 
private  organizations — including 
organizations  serving  or  representing 
elderly  and  handicapped  persons — 
public  officials,  energy  suppliers, 
housing  operators,  In^an  tribes  and  off- 
reservation  Indian  community-based 
organizations,  and  the  general  public  in 
needs  assessments,  identification  of 
priorities  and  allocation  of  resources  in 
development  of  the  State  plan. 

(b)  The  State  plan  must  provide  for 
public  participation  in  the  development 
of  the  plan.  Under  this  requirement,  the 
State  must — 

(1)  Have  submitted  a  description  of  its 
public  participation  process  to  the 
Associate  Commissioner  and  the 
Regional  Commissioner  by  June  30, 1980. 

(2)  Include  a  description  of  its  public 
participation  process  in  its  State  plan. 
The  process  must  include  at  least — 

(i)  Notices  or  advertisements  in  major 
local  newspapers  containing  a  summary 
of  the  major  provisions,  eligibility 
requirements,  and  any  waiver  requests 
(under  §  260.26]  in  the  plan; 

(ii)  Availability  of  the  proposed  State 
plan  for  inspection,  and  distribution  of  a 
summary  (which  must  include  explicit 
identification  of  any  waivers  requested 
imder  §  260.26),  fi'ee  of  charge,  at  a 
public  agency  in  each  county; 

(iii)  Notice  to  the  public  through  news 
media  of — 

(A)  The  locations  within  each  coimty 
where  the  proposed  plan  may  be 
inspected  and  the  plan  summary 
obtained; 

(B)  The  latest  date  on  which  written 
comments  on  the  proposed  plan  will  be 
accepted,  which  must  be  no  less  than  20 
days  fi-om  the  date  the  notice  is 
published;  and 

(C)  The  address  where  written 
comments  may  be  sent  and,  if  there  are 
to  be  public  hearings  on  the  proposed 
plan,  the  location,  date  and  time  for 
those  hearings;  and 

(iv)  Consideration  of,  and  public 
access  to,  the  written  comments 
received  by  the  State  agency. 

(c)  States  may  adopt  procedures  in 
addition  to  those  required  under 
paragraph  (b)(2)  of  this  section, 
including  public  hearings,  advisory 
committees  and  other  mechanisms. 
States  are  urged  to  consider  use  of 
advisory  committees  which  would 


provide  a  broad  base  of  usable 
information  and  general  public  reaction. 

(d)  States  must  use  the  above  public 
participation  process  when  major 
amenc^ents  are  proposed  to  approved 
State  plans.  Amendments  which  involve 
significant  changes  in  the  population 
served  or  amounts  of  assistance  paid, 
are  examples  of  major  amendments. 

(e)  The  State  shall  submit  a  summary 
of  the  comments  it  received  on  its 
proposed  plan  or  plan  amendments  at 
the  same  time  it  submits  the  plan  or  plan 
amendments  to  us  for  approval.  The 
State  shall  retain  all  written  comments 
and  transcripts  of  public  hearings  and 
minutes  of  advisory  council  meetings,  if 
any,  and  provide  us  access  to  those 
records  in  accordance  with  the 
requirements  of  45  CFR  74,  Subpart  D. 

§  260.24  Timetable  for  submitting  piant. 

(a)  States  must  submit  proposed  State 
plans  within  30  days  after  publication  of 
these  final  regidations.  We  will 
expeditiously  approve  or  disapprove 
State  plans  submitted  in  accordance 
with  these  regulations.  Extenuating 
circumstances  such  as  the  need  for 
additional  information  may  delay  a  ' 
decision  to  approve  or  disaprove  a  plan. 

(b)  Amendments  to  State  plans  may 
be  submitted  at  any  time. 

S  260.26  Waiver  of  plan  requirements. 

(a)  Authority  for  waivers.  (1)  Where 
we  determine  that  a  waiver  is  necessary 
for  the  State’s  administration  of  its 
program  and  is  likely  to  assist  in 
promoting  the  objectives  of  the  home 
ener^  assistance  p/ogram,  we  may 
waive  compliance  with  any  of  the  State 
plan  requirements  upon  request  of  the 
State,  to  the  extent  and  for  the  period 
necessary  to  enable  a  State  to  carry  out 
its  energy  assistance  program. 

(2)  Where  we  determine  that  a  waiver 
for  all  States  is  necessary  to  allow  them 
to  administer  their  programs  and  is 
likely  to  assist  in  promoting  the 
objectives  of  the  l^w  Income  Energy 
Assistance  Program,  w'e  may  waive 
compliance  with  any  of  the  State  plan 
requirements  to  the  extent  and  for  the 
period  necessary  to  enable  all  States  to 
carry  out  the  program. 

(b)  Requests  for  waivers.  (1)  Under 
paragraph  (a)(1)  of  this  section.  States 
must  submit  requests  for  waivers  of  any 
State  plan  requirements  in  writing  to  the 
Associate  Commissioner  and  the 
Regional  Commissioner.  Requests  may 
be  sulnnitted  at  any  time  including  when 
State  plans  or  amendments  are 
submitted. 

(2)  The  waiver  request  must — 

(i)  Identify  the  specific  requirement 
the  State  is  asking  us  to  waive; 
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(ii)  Specify  in  detail  how  the 
requested  waiver  would  promote  the 
objectives  of  the  energy  assistance 
program; 

(iii)  Specify  the  period  during  which 
the  waiver  would  be  in  effect; 

(iv)  Describe  in  detail  why  the  State 
would  be  unable  to  carry  out  its  energy 
assistance  program  without  the  waiver 
and  the  consequences  to  the  State’s 
program  if  the  request  is  approved  or 
disapproved;  and 

(v)  Identify  the  expected  cost  impact  if 
the  waiver  is  granted. 

(c)  Before  submitting  a  request  for  a 
waiver  the  State  must  do  the  following, 
unless  it  is  exempted  from  doing  so 
under  paragraphs  (d)  or  (e)  of  this 
section — 

(1)  Give  public  notice  through  local  or 
statewide  media  that  it  plans  to  request 
a  waiver  of  a  plan  requirement  and 
describe  the  waiver  contemplated; 

(2)  Make  available  copies  of  the 
waiver  request  in  accessible  locations 
for  a  period  of  at  least  10  days  after 
notice  is  given; 

(3)  Consider  any  comments  received; 

(4)  Send  copies  or  a  summary  of 
comments  to  the  Associate 
Commissioner,  and 

(5)  Certify  to  us  that  residents  of  the 
State  had  the  opportunity  to  review  the 
waiver  request  and  that  their  comments 
were  considered. 

(d)  The  State  need  not  adhere  to  the 
requirements  of  paragraph  (c]  of  this 
section  if,  in  our  judgment,  the 
requirement  to  be  waived  is  not 
significant. 

(e}  A  waiver  request  that  is  submitted 
as  part  of  the  State  plan  or  a  State  plan 
amendment  will  be  subject  to  the  public 
participation  requirements  established 
for  plan  submissions  under  §  260.22 
rather  than  the  requirements  of 
paragraph  (cj  of  diis  section. 

§  260.28  Approval  and  disapproval  of 
State  plans  and  amendments. 

(a)  State  plans  and  amendments  must 
meet  the  requirements  of  Federal 
statutes,  regulations  and  issuances. 

They  must  be  submitted  in  the  format 
we  prescribe  to  the  Associate 
Commissioner  with  a  copy  to  the 
Regional  Commissioner.  The  State  shall 
use  the  following  address  in  submitting 
its  plan  to:  Associate  Commissioner  for 
Family  Assistance,  P.O.  Box  23367, 
L’Enfant  Plaza,  Washington,  D.C.  20024. 

(b)  Approval  of  State  plans  and 
amendments. 

(1]  The  date  of  receipt  of  the  State 
plan  or  amendment  is  the  date  the 
Associate  Commissioner  receives  it. 

(2)  The  Regional  Commissioner  will — 

(i)  Review  each  proposed  State  plan 

and  amendment; 


(ii)  Secure  clarification  of  the  plan  or 
amendment  as  appropriate; 

(iii)  Send  recommendations  to  the 

Associate  Commissioner  regarding 
disposition  of  the  proposed  plan  or 
amendment.  :i 

(3)  If  the  Associate  Commissibner 
approves  the  State  plan  or  amendment, 
the  State  will  be  so  notified. 

(4)  If  the  Associate  Commissioner 
believes  the  plan  or  amendment  should 
be  disapproved,  the  State  will  be 
notified  of  the  intent  to  disapprove  and 
of  its  opportunity  for  a  hearing  under 

§  260.30  prior  to  disapproval. 

(5)  If  after  approval  we  discover  that 
the  plan  or  amendment  should  not  have 
been  approved  we  will  notify  the  State, 
as  provided  under  paragraph  (b)(4)  of 
this  section,  that  disapproval  is  being 
contempleted.  In  this  case  the  State  will 
have  an  opportunity  for  a  hearing  under 
§  260.30. 

§  260.30  Hearing  on  plan  disapproval. 

(a)  A  State  may  request  a  public 
hearing  within  10  days  after  receiving 
notice  under  260.28(b)  (4)  or  (5)  that  we 
intend  to  disapprove  its  plan  or 
amendment.  The  request  must  be  made 
in  writing  to  the  Commissioner  with 
copies  to  the  Associate  Commissioner 
and  the  Regional  Commissioner. 

(b)  Upon  receipt  of  the  State’s  request 
for  a  hearing  we  will — 

(1)  Promptly  send  the  State  a  list  of  all 
material  that  was  used  in  deciding  that 
the  plan  or  amendment  should  be 
disapproved; 

(2)  Notify  the  State  and  the  public  of 
the  date,  time  and  place  in  the  State  at 
which  a  hearing  will  be  held.  The 
hearing  will  be  held  not  less  than  20 
days  after  the  date  of  this  notice  to  the 
State  unless  there  is  written  agreement 
with  the  State  to  hold  the  hearing  at 
another  time. 

(c)  We  will  work  with  the  State  to 
resolve  the  issue  at  any  time  before, 
during  or  after  the  hearing.  If  the  issue  is 
received  and  an  approvable  plan  or 
amendment  is  submitted,  the  hearing 
will  be  cancelled  or  terminated. 

(d)  We  will  designate  a  hearing  officer 
who  will  preside  at  the  hearing  and — 

(1)  Take  testimony; 

(2)  Make  a  record  of  the  proceedings; 

(3)  Hold  confeiences  to  settle  or 
simplify  issues;  and 

(4)  Submit  to  the  Commissioner  the 
hearing  record  and  his  or  her 
recommendation(s)  regarding  the 
disapproval 

(e)  The  Commissioner  will  arrive  at  a 
decision  and  notify  the  State  regarding 
the  disapproval  within  30  days  after 
receiving  the  hearing  officer’s  record 
and  recommendation(s). 


(f)  The  Commissioner’s  decision  is  our 
final  administrative  action  on  the 
disapproval. 

§  260.32  Withholding  of  funds  for 
noncompliance  with  approved  State  plans. 

(a)  We  will  cite  a  State  for 
noncompliance  when  it  fails 
substantially  to  comply  with  the  Home 
Energy  Assistance  Act  and  to  implement 
Federal  regulations  and  issuances.  An 
issue  of  noncompliance  exists  when — 

(1)  The  State  fails  to  amend  its 
approved  plan  to  conform  to  new 
Federal  requirements  for  State  plans;  or 

(2)  The  State  fails  in  practice  to 
comply  with  its  plan  or  a  Federal 
requirement  (whether  or  not  its  State 
plan  has  been  amended  to  conform  to 
the  requirement); 

(b)  If  we  believe  that  a  State  is  out  of 
compliance,  we  will  notify  the  State  of 
this  belief  including  our  intention  to 
withhold  the  grant. 

(c)  The  State  may  request  a  public 
hearing  within  20  days  after  it  receives 
the  notice  specified  in  paragraph  (b)  of 
this  section.  Tlie  hearing  will  be  carried 
out  in  accordance  with  the  procedures 
in  §  260.30. 

(d)  After  a  hearing,  or  after  the  20  day 
time  period  in  paragraph  (c)  if  the  State 
has  not  requested  a  hearing,  we  will 
make  .a  finding  regarding  whether  there 
has  been  a  substantial  failure  to  comply. 
If  there  has  been  such  a  failure  we  will 
withhold  the  grant  during  the  period  of 
non-compliance  and  the  provisions  of  45 
CFR  74.95  and  74.114  will  apply  during 
such  period. 

§  260.36  Parties  to  hearing  on  plan 
disapproval  or  withholding  the  grant 

(a)  The  Department  and  the  State  are 
parties  to  the  hearing  without  making  a 
specific  request  to  participate. 

(b)  Other  individuals  or  groups  may 
be  recognized  as  parties,  according  to 
procedures  to  be  issued  by  the 
Associate  Commissioner,  if  the  issues  to 
be  considered  at  the  hearing  have 
caused  them  injury  and  their  interest  is 
within  the  zone  of  interests  to  be 
protected  by  the  governing  Federal 
statute. 

Subpart  D->Administratk>n  of  the 
State  Pro^’am 

§  260.50  State  agency  and  local 
administrative  arrangements. 

(a)  The  State  plan  must  name  a  single 
State  agency  responsible  for 
administering  the  home  energy 
assistance  program  for  the  State.  Under 
this  requirement,  the  single  State  agency 
must  bq  certified  as  having  proper 
authority  to  administer  the  program  by 
the  Governor  or  Attorney  General  of  the 
State. 
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(b)  The  single  State  agency  may 
contract  with  other  agencies,  such  as 
community  action  agencies,  off- 
reservation  Indian  community-based 
organizations,  or  utilities,  to  perform 
operational  functions  of  the  home 
energy  assistance  program.  If  it  does  so, 
the  State  may  not  delegate  any  function 
which  involves  administrative  or  policy 
discretion.  The  State  plan  must  specify, 
in  relation  to  any  functions  that  are 
delegated — 

(1)  The  division  of  responsibility 
between  the  agencies; 

(2)  How  the  single  State  agency  plans 
to  carry  out  its  responsibility  for 
supervision  of  the  program  with  respect 
to  the  functions  that  are  delegated;  and 

(3)  What  methods  are  available  in  the 
single  State  agency  for  correction  of 
errors  in  case  the  agency  performing 
operational  functions  fails  to  carry  them 
out  correctly. 

§  260.52  Administrative  procedures. 

The  State  plan  must  include  an 
agreement  by  the  State  that  it  will 
implement  the  administrative 
procedures  to  be  used  in  carrying  out 
the  plan  and  satisfying  the  requirements 
of  these  regulations,  including  the 
specific  administrative  requirements  in 
Appendix  B. 

§  260.56  Maintenance  of  regular  benefit 
levels. 

The  State  plan  must  provide  that — 

(a)  In  order  to  receive  assistance 
under  the  Act,  the  State  will  not  reduce, 
before  October  1, 1981,  regular  beneht 
levels  in  any  federally  assisted  cash 
assistance  program  from  the  level  as  of 
February  26, 1980. 

(1)  By  “federally  assisted  cash 
assistance  programs”  we  mean  AFDC, 
SSI  State  Supplements  and  Federal- 
State  unemployment  compensation. 

(2)  By  “regular  benefit  levels”  we 
mean  the  basic  payment  standard  or 
schedule  on  which  recurring  benefits  are 
based.  This  would  not  include  special  or 
non-recurring  payment  items. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  if  benefits  in  a  Federally 
assisted  cash  assistance  program  were 
increased  solely  to  help  pay  for  home 
energy,  the  State  may  reduce  those 
increased  benefits  to  an  eligible  ^ 
household  by  the  amoimt  of  such 
increase  or  the  amount  of  the  energy 
assistance  payment  to  the  household, 
whichever  is  less. 

S  260.58  Coordination  with  weatherization 
programs  and  energy  conservation  efforts. 

A  State  plan  must — 

(a)  Provide  assurance  that  there  will 
be,  to  the  maximum  extent  possible, 
referral  of  individuals  to,  and 


coordination  with,  existing  Federal, 

State  and  local  weatherization  and 
conservation  efforts.  To  carry  out  this 
requirement,  the  State  plan  must — 

fl)  Specify  the  government,  voluntary 
and  private  weatherization  and 
conservation  programs  to  which  there 
will  be  referrals  in  order  to  reduce  the 
energy  costs  of  households  eligible  for 
assistance  under  this  program; 

(2)  Specify  the  arrangements  made  by 
the  State  agency  with  &e  programs 
specified  in  paragraph  (a)(1)  of  this 
section,  including  the  services  available 
to  recipients  of  assistance  to  help  them 
make  economical  and  efficient  use  of 
energy. 

(3)  Identify  information  about,  and 
indicate  instructions  for,  use  of  such 
programs  for  distribution  to  local 
agencies  participating  in  the 
administration  of  the  State’s  program. 

(b)  Indicate  how  recipients  of 
assistance  under  this  program  will  be 
referred  to  programs  identified  in 
paragraph  (a)  of  this  section  and 
informed  about  and  instructed  in  energy 
conservation  and  weatherization 
practices. 

§  260.60  Outreach  activities. 

A  State  plan  must — 

(a)  Make  provision  for  reaching  and 
serving  those  eligible  for  and  in  need  of 
assistance  under  the  State’s  program, 
with  priority  attention  to  outreach 
activities  to  identify  and  serve — 

(1)  Those  most  vulnerable  to  the 
effects  of  cold,  especially  the  elderly,  the 
ill,  the  bedridden,  the  handicapped,  and 
young  children; 

(2)  Those  for  whom  access  to 
assistance  programs  is  made  difficult 
by— 

(i)  Remote  location  of  residence,  such 
as  isolated  or  rural  areas; 

(ii)  Frequent  change  of  residence,  such 
as  migrants  and  migrant  farmworkers; 

(iii)  Limited  English  speaking 
proficiency  or  commimications 
handicaps; 

(iv)  General  lack  of  knowledge  about 
community  service  programs;  and 

(3)  Lowest  income  individuals  and 
families,  especially  those  who  are  most 
seriously  threatened  by  the  increased 
costs  of  energy  for  residential  purposes 
or  who  are  not  categorically  eligible. 

(b)  Provide  for  maximum,  effective 
use  of  statewide  and  local  resources  for 
serving  and  finding  the  eligible 
individuals,  families  and  groups 
specified  in  paragraph  (a)  of  this  section, 
by  using  where  appropriate — 

(1)  Community  service  agencies  such 
as  Community  Action  Agencies,  State 
and  local  welfare  agencies,  public  and 
private  non-profit  agencies  serving 
children  and  families,  and  other 


appropriate  agencies  and  organizations 
within  the  State; 

(2)  Volimteer  programs  carried  out 
under  the  Domestic  Volunteer  Service 
Act  of  1973; 

(3)  State  and  local  area  agencies  on 
aging; 

(4)  Indian  tribes  and  off-reservation 
Indian  community-based  organizations; 

(5)  Home  energy  suppliers; 

(6)  Crisis  assistance  programs  or  other 
agencies  with  outreach  expertise  or 
experience  with  winter  energy 
programs; 

(7)  Individuals  particularly  recruited 
and  trained  for  the  purpose  of  serving  as 
casefinders,  program  interpreters  and 
escorters; 

(8)  Units  of  the  Federal  government 
located  within  the  State,  including  post 
offices,  SSA  District  and  Branch  offices 
and  Veterans  Administration  Regional 
Offices; 

(9)  The  public  education,  public 
library  and  public  recreation  systems  as 
well  as  police  and  fire  departments 
throughout  the  State; 

(10)  Religious  organizations;  and 

(11)  Public  media  facilities. 

(c)  Provide  a  fiscal  plan  for 

reimbursement  of  outreach  activities  as 
proper  administrative  expenses. 
Contracting  with  organizations  or  other 
agencies  to  perform  outreach  activities 
is  a  valid  part  of  the  State’s  fiscal  plan 
and  administrative  expenditures. 

§  260.62  Identifying  and  certifying  eligible 
households. 

The  State  plan  must  describe  how  the 
State  will  identify  and  certify  eligible 
households  as  home  energy  assistance 
program  participants  and  ffie  records  the 
State  will  keep  to  support  its  eligibility 
decisions. 

§  260.64  Monitoring  procedures  by  States. 

The  State  plan  must  describe  the 
administrative  records  which  will  be 
kept  and  monitoring  system  which  will 
be  used,  including  ffie  monitoring  of 
agreements  with  energy  suppliers  and 
securing  documentation  of  energy 
supplied  to  eligible  households.  'That 
system  must  enable  the  State  to  identify 
and  correct,  in  a  timely  manner, 
problems  in  the  operation  of  its  home 
energy  assistance  program,  including 
noncompliance  with  the  provisions  of 
this  Part  or  of  the  State’s  plan. 

§  260.66  Data  collection  and  reporting  by 
States. 

(a)  The  State  plan  must  provide — 

(1)  A  description  of  energy  usage  and 
the  average  cost  of  home  energy  in  the 
State,  identified  by  type  of  fuel  and  by 
region  of  the  State;  and 

(2)  For  reporting  to  us  information  on 
households  which  apply  for  or  are 
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assisted  by  the  program.  The  State 
agency  must  report  to  us  the  following 
ciunulative  totals  as  of  the  end  of  each 
quarter.  We  must  receive  the  report 
within  30  days  of  the  end  of  the  quarter. 
In  addition,  cumulative  totals  for  items 
(A)  through  (F)  must  be  reported  as  of 
the  end  of  January  1981  and  as  of  the 
end  of  February  1981.  Each  of  these 
abbreviated  reports  is  due  within  30 
days  of  the  end  of  their  respective 
reporting  periods. 

(i)  States  whose  administrative 
records  will  not  include  information 
required  in  items  (I),  (J)  and  (KJ  must 
include  in  their  State  plan  a  description 
of  the  means  they  will  use  to  obtain 
information  on  these  items. 

(A)  The  unduplicated  count  of 
households  receiving  heating  assistance; 

(BJ  The  unduplicated  count  of 
recipients  within  these  households 
receiving  heating  assistance; 

(C)  The  unduplicated  count  of 
applicant  households  which  apply  for 
and  receive  heating  assistance;  the 
count  must  be  broken  down  by  income 
levels  and  fuel  type  (with  a  separate 
oohunn  for  renters  making  undesignated 
energy  payments  if  such  renters' 
benefits  are  calculated  in  any  way 
differently  from  benefits  of  households 
which  make  designated  energy 
payments]  for  each  region  of  the  State 
recognized  in  setting  separate  benefit 
levels  according  to  §  260.154  and 
Appendix  C. 

(D)  The  unduplicated  count  of 
households  receiving  automatic- 
payments;  this  count  must  be  broken 
down  by  income  levels  and  the 
categorical  groups  receiving  the 
payments. 

(EJ  The  unduplicated  count  of  “eligible 
tenant”  households  assisted  through 
payments  to  building  operators; 

(F)  The  unduplicated  count  of 
households  receiving  heating  assistance 
by  any  means  not  reported  in  (CJ,  (D)  or 

(E); 

(G)  The  unduplicated  count  of 
households  receiving  assistance  for 
cooling;  this  count  must  be  broken  down 
by  income  levels. 

(H)  The  unduplicated  count  of 
recipients  within  these  households 
receiving  cooling  assistance; 

(I)  The  unduplicated  coimts  of 
assisted  applicant  households 
containing  members  belonging  to  the 
following  measurable  program  target 
groups;  elderly;  handicapped;  migrant 
workers,  young  children;  Indians. 

(J)  The  sex  and  ethnicity  of  the 
assisted  applicants. 

(K)  The  unduplicated  counts  of 
assisted  applicant  households  which 
also  receive:  AFDC,  Food  Stamps;  SSI; 


Income-tested  VA  benefits;  general 
assistance. 

(LJ  The  number  of  applications  by 
households  for  assistance  approved  and 
the  number  disapproved. 

(M)  The  number  of  decisions  on 
requests  for  hearings  which  upheld  the 
original  determination  and  the  number 
which  reversed  the  original 
determination. 

(ii)  [Reserved] 

(bj  Expenses  incurred  by  States  for 
data  collection  and  reporting  required 
under  this  section  are  countable 
administrative  costs  imder  the  State’s 
plan. 

(c)  States  must  submit  data  required 
under  paragraph  (a]  of  this  section 
according  to  specifications  we  will 
provide  in  subsequent  instructions. 

(d)  States  must  cooperate  with  our 
additional  efiorts  to  develop  information 
on  home  energy  usage  by  the  general 
population.  This  information  will 
include,  but  might  not  be  limited  to— 

(1)  Home  energy  consumption  by  the 
general  population;  and 

(2)  The  annual  cost  and  types  of  fuel 
used  by  various  income  groups. 

§  260.68  Federal  monitoring. 

The  Regional  Commissioner  will 
monitor  the  State’s  compliance  vdth  its 
approved  State  plan. 

§  260.70  Cooperation  by  States  In 
program  evaluation. 

The  State  agency  must  cooperate  in 
any  evaluations  of  the  energy  assistance 
program  that  are  conducted  or  funded 
by  the  Federal  government.  In  some 
States  evaluation  may  employ  the 
State’s  administrative  records  kept  on 
households  assisted  or  denied. 

Subpart  E— Fiscal  Control  and 
Accountability 

§  260.80  Reserve  funds  for  emergencies. 

(a)  The  State  may  reserve  up  to  3 
percent  of  the  funds  allotted  under 

§  260.101(a]  for  weather-related  and 
supply  shortage  emergencies. 

(b]  A  State  wishing  to  reserve  these 
funds  must  include  in  its  State  plan — 

(1)  A  description  of  the  emergencies 
or  types  of  emergencies  it  will  cover  and 
the  amounts  and  kinds  of  assistance  to 
be  available. 

(2)  Its  procedures  for  planning  for 
such  emergencies; 

(3)  The  administrative  procedures  it 
will  use  to  determine  that  covered 
emergencies  have  occiured,  and  the 
procedures  it  will  use  to  implement  its 
emej^ency  plan; 

(4)  The  procedures  by  which  eligible 
households  will  be  informed  that 
emergency  assistance  is  available  and 


instructions  as  to  how  they  may  apply 
for  it;  and 

(5)  The  procedures  for  the  use  of  funds 
reserved  imder  this  section  during  the 
fiscal  year  in  the  event  that  the  funds 
are  not  exhausted  by  emergencies. 

(c)  Emergency  assistance  may  include 
minor  repairs  and  consumer  goods 
suited  to  the  nature  of  the  emergency. 

§  260.82  Fiscal  reports  by  States. 

(a)  The  Quarterly  Estimate  of 
Expenditures  and  Allotment  Need  will 
be  used  to  help  determine  the  amount  of 
the  State’s  or  Indian  tribe’s  quarterly 
grant  and  the  amount  for  reallotment.  It 
must — 

(1)  Provide  the  State  agency’s  or 
In^an  tribe's  estimate  of  its  need  for 
Federal  funds  for  a  forthcoming  quarter 
and  an  estimate  of  its  need  for  Federal 
funds  for  the  fiscal  year.  (We  will 
provide  a  form  for  Ais  report). 

(2)  Contain  the  following 
information — 

(i)  Estimated  Federal  funds  needed  for 
energy  assistance  payments  to  be  made 
during  the  estimate  quarter; 

(ii)  Estimated  Federal  share  of 
adminstrative  costs  for  the  estimate 
quarter, 

(iii)  The  State  and  local  or  Indian  tribe 
funds  available  for  estimate  quarters; 

(iv)  Estimated  Federal  funds  needed 
for  the  fiscal  year,  and 

(v)  An  explanation,  if  the  State’s 
allotment  or  the  amount  reserved  for  the 
Indian  tribe  is  less  than  the  amount 
needed,  of  how  the  State  or  Indian  tribe 
determined  the  additional  amount  it 
needs  and  how  the  total  amount  of 
Federal  funds  required  for  the  fiscal 
year  will  be  expended; 

(3)  Be  submitted  to  the  Associate 
Commissioner,  with  a  copy  to  the 
Regional  Commissioner,  in  accordance 
with  instructions  issued  by  the 
Associate  Commissioner. 

(b)  The  Financial  Status  Report 
presents  the  State  agency’s  or  Indian 
tribe’s  accounting  of  the  disposition  of 
the  Federal  funds  granted  for  past 
quarters  and  provides  the  basis  for 
making  adjustments  necessary  when  the 
State’s  or  Indian  tribe’s  estimates  are 
greater  or  less  than  the  amount  actually 
expended  in  the  period  covered  by  this 
report.  (We  will  provide  a  form  for  this 
report.)  It  must — 

(1)  Contain  information  including,  but 
not  limited  to — 

(i)  Expenditures  for  home  energy 
assistance  payments  to  or  for  applicant 
households; 

(ii)  Expenditures  for  payments  made 
to  or  for  eligible  households  receiving 
automatic  payments; 
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(iii)  Expenditures  for  payments  made 
to  housing  operators  on  behalf  of 
eligible  tenants; 

(iv)  Expenditures  for  tax  credits  to 
home  energy  suppliers;  and 

(v)  Expenditures  for  weather-related 
and  sup^y  shortage  emergencies;  and 

(vi)  Tot^  expenditures  ioi  planning 
and  administering  the  State's  approved 
plan  for  energy  assistance  to  low 
income  households  and  the  Federal 
share  of  those  expenditures. 

{2)  Be  submitted  to  the  Associate 
Commissioner,  with  a  copy  to  the 
Regional  Commissioner,  in  acoordanoe 
widr  instructions  issued  by  the 
Associate  Commissioner. 

9  260.84  Administrative  costs. 

A  State  or  tribe  may  use  for  planning 
and  administering  the  slan  an  amount  of 
its  allotment  up  to  7V^  percent  of  the 
total  cost  of  carrying  out  the  plan.  By 
“total  cost  of  carrying  out  the  plan"  we 
mean  the  sum  of  all  expenditures  for 
allowable  assistance  payments  and 
administrative  costs  made  under  an 
approved  plan.  The  State  or  tribe  will 
pay  from  non-Federal  sources,  the 
remainii^  costs  of  planning  and 
administering  the  {dan. 

Subpart  F— Federal  Allotments  and 
Payments 

§260.100  Definitions. 

As  used  in  this  part: 

“Allotment'’  means  a  State's  share  of 
the  Federal  funds  provided  for  the  Low 
Income  Energy  Assistance  Program  fcff 
Bscal  year  1981. 

“Reallotment"  means  decreasing  the 
allotment  amount  for  one  or  more 
States,  or  the  amount  reserved  in  die 
case  of  Indians  tribes,  when  such 
allotment  or  reserved  amount  is  in 
excess  of  the  Federal  fund  needs  for  the 
State  or  Indian  tribe,  and  redistributing 
such  excess  to  die  Statefs)  or  Indian 
tribe(s)  in  need. 

9  260.101  Computation  of  States’ 
allotments. 

We  will  distribute  each  State's 
allotment  and  die  remainder  of  the 
funds  provided  by  Congress  in  the 
following  manner  and  order  (after 
providing  for  Federal  administrative 
expenses] — 

(a)  To  each  State  with  a  State  plan 
approved  under  9.260.28  of  these 
regulations,  an  amount  ccunputed  in 
accordance  with  the  allotment  ftnmula 
required  to  be  used  by  the  Contirming 
Resolution  enacted  on  October  1, 1980; 

(b)  To  the  Commonwealth  of  Puerto 
Rico,  and  the  Insular  Areas  (as  defined 
in  9  260.104(a)(l]]  $2,500,000  allotted  on 
the  basis  of  need  under  9  260.104(b); 


(c)  To  the  Director  of  the  Community 
Services  Administration,  $87,500,000; 

(d)  To  the  States  as  incentive  grmits 
for  fuel'assistance  programs  undw 

9  260.112,  the  balance,  if  any,  after 
paragrapiu  (a),  (b)  and  (cj  of  this 
section; 

(e)  The  remainder,  after  paragraphs 

(a),  (b),  (c)  and  (d)  of  this  section,  if  any, 
will  be  distributed  in  acoordanoe  with 
the  allotment  formula  required  to  be 
used  by  die  Continuing  Resolution 
enacted  on  Octobm'  1, 1980. 

9  260.102  Quarterly  grants  to  States. 

Grants  will  be  made  for  each  quarter 
of  FY  1981  to  States  with  plans 
approved  under  this  Part. 

9  260.104  Allotmenta  for  the 
CommonweaNh  of  Puerto  Rico  arxl  the 
insular  areas. 

(a)  Definitions.  (1)  “Insular  Areas" 
means  Guam,  Am^can  Samoa,  the 
Virgin  Islands,  Northern  Mariana 
Islands  and  the  Trust  Territory  of  the 
Pacific  Islands. 

(2)  “Home  energy,”  few  purposes  of 
tins  section,  means  a  source  of  heating, 
refrigeration  or  other  home  uses,  but 
includes  air  conditioning  only  when 
medically  necessary. 

(b)  Puerto  Rico  and  the  Insular  Areas 
are  allotted  tiie  amounts  set  forth  below 
based  on  their  need: 


Puerto  Rico . $2,167,835 

Trust  Territories  of  the  Pacific  Islands . .  92,063 

Guam _ _ _ _ _  ■  67,333 

Virgin  Islands _  82.583 

American  Samoa _ _ 39,833 

Northern  Mariana  litanSs  . . — .  30333 


(c)  Each  jurisdiction  seeking  a  home 
«iergy  grant  under  this  section  must 
submit  to  ns  a  plan  containing 
provisions  which  describe  the  ptrogram 
for  which  a  grant  is  sought  and  which 
are  consistent  with  the  requirements  for 
State  plans  under  this  Part  (see 

9  260.15).  Grants  for  home  eneigy 
assistance  will  be  awarded  to  the 
Commonwealth  of  Puerto  Rico  and  the 
Insular  Areas  upon  approval  of  their 
respective  plans. 

(d)  The  requirements  applicable  to  the 
States  under  this  Part  shall  ai^ly  to 
Puerto  Rico  and  the  Insular  Areas  with 
the  following  exceptions: 

(1)  A  plan  submitted  under  this 
section  may,  but  need  not,  comply  with 
the  provisions  of  §  260.22  [public 
participation]  and  §  §  260.200-260.208 
[payments  to  operators  of  subsidized 
housing). 

(2)  Plus  shall  be  submitted  within  30 
days  after  Congress  makes  funds 
available  for  these  programs. 

(3)  The  Quarterly  Estimate  of 
Expenditures  and  allotment  need 


required  by  9  260.82  shall  be  submitted 
in  accordance  with  instructiims  to  be 
issued  by  the  Associate  Commissioner. 

(4)  In  detenrnning  the  amount  of 
assistance  un(^  9  2B0.1S4,  a  reasonable 
substitute  for  heating  degree  days  shall 
be  used  if  adequate  information  is  not 
available  on  average  home  energy 
expenditures  for  households. 

(5)  The  provisions  of  Sidjpart )  [direct 
payments  to  recipients]  do  not  apply 
to  grants  under  this  set^on.  However,  if 
the  agency  administering  the  program  in 
the  Nmihm  Mariana  islands  urishes  us 
to  make  direct  payments  to  SSI 
recipients,  we  wiU  work  with  the  agency 
to  develop  an  a^eement  under  which 
this  can  be  done. 

9  260.106  Equivalent  benefits  for  Indians. 

[a)  Definitions.  As  used  m  this 
section,  “lodian,’”  “Indian  Tribe,"  and 
“Indian  Oiganization"  mean  the 
definition  established  for  them, 
respectively,  by  45  CFR  1336.1,  under 
which — 

[1)  Indian  means  “any  individual  who 
is  a  member  or  a  descendmit  of  a 
member  of  a  North  Ameriezm  tribe, 
band,  or  other  organized  group  of  native 
people  who  are  indigenous  to  the 
continmital  United  States  or  who 
otherwise  have  a  special  relationship 
with  the  United  States  through  treaty, 
agreement  or  some  other  form  of 
recognition.  Ihis  indudes  uiy  individual 
who  claims  to  be  an  Indian  and  who  is 
regarded  as  such  by  the  Indian 
community  of  which  he  or  she  daims  to 
be  a  part.  'Ihis  definition  also  inchides 
Alaskan  Natives.” 

[2)  Tribe  or  Indian  tribe  means  “a 
distinct  community  of  Indians  that 
exerdses  powers  of  self-govemment." 
Consortia  of  tribal  governments  may  act 
in  behalf  of  Indian  tribes. 

[3)  Indian  otganization  means  “a 
pddic  or  private  non-profit  agency 
whose  primary  pnnpose  is  promoting  the 
economic  or  social  self-sufticiency  of 
Indians  in  uthan  or  rural  non- 
reservation  areas,  the  majority  of  whose 
governing  board  and  membership  is 
Indian.” 

[bj  The  State  plans  must  provide 
assurances  that  Indians  will  receive 
benefits  that  are  equivalent  to  benefits 
provided  to  other  households  in  the 
State. 

[c)  If  we  make  a  determination  tiiat 
Inmans  are  not  receiving  or  will  not 
receive  equivalent  benefits  under  the 
proposed  State  plan — 

[1)  As  a  conditkm  of  approving  the 
plan  we  will  require  the  State  to  make 
changes  in  its  plan  so  that  Indians  will 
receive  benefits  equivalent  to  other 
households  in  the  State;  or 
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(2)  We  wrill  determine  if  those  Indians 
would  be  better  served  through  grants 
made  directly  to  Indian  tribes.  If  we 
determine  they  would  be  better  served 
by  direct  grants,  we  will — 

(1)  Reserve  from  sums  that  would 
otherwise  be  allotted  to  the  States  no 
less  than  that  proportion  of  the  States 
total  allotment  that  the  population  of 
eligible  Indians  bears  to  the  population 
of  all  eligible  households  in  the  State; 

(ii)  Calculate  the  amount  to  be 
reserved  from  sums  which  would 
otherwise  be  allotted  to  the  State  by 
taking  into  account  heating  degree  days 
and  the  average  home  energy 
expenditures  for  households  in  the  areas 
in  which  the  reservation  is  located.  This 
is  to  assure  that  the  tribe  has  sufficient 
funds  to  make  benefits  available  to  its 
eligible  households  that  are  no  less  than 
the  benefits  the  State  may  make 
available  to  similarly  situated  eligible 
households. 

(iii)  Provide  that  proportion  of  the 
Federal  funds  by  direct  grant  to  the 
appropriate  Indian  tribe; 

(d}(l)  If,  during  the  development  of  a 
State's  plan,  the  State  and  an  Indian 
tribe  within  that  State  (or  a  tribe  and 
more  than  one  State,  in  cases  where 
tribal  lands  are  in  more  than  one  State) 
agree  that  members  of  the  tribe  would 
be  better  served  by  a  direct  grant  to  the 
tribe,  rather  than  under  the  State’s  plan, 
the  State  and  the  tribe  must  have 
notified  us  of  their  intent  to  ester  into 
such  an  agreement  by  June  30, 1980  and 
must  have  finalized  ffie  agreement  by 
August  15, 1980.  We  will  determine 
whether  members  of  the  tribe  are  not 
receiving  or  will  not  receive  equivalent 
benefits,  and  will  determine  whether 
members  of  the  tribe  would  be  better 
served  by  a  direct  grant  from  us,  taking 
that  agreement  into  consideration.  In  the 
event  of  such  an  agreement  and 
determinations,  we  will  make  a  direct 
grant  to  the  tribe. 

(2)  If  a  tribe  has  eligible  households  in 
more  than  one  State,  a  separate 
agreement  must  be  negotiated  for  a 
reserve  of  funds  out  of  each  State’s 
allotment.  If  a  State  in  which  a  tribe  is 
located  does  not  enter  into  an 
agreement  with  a  tribe  to  administer  its 
own  energy  assistance  program,  the 
agreement  between  the  tribe  and  any 
State  with  which  it  has  an  agreement 
must  indicate  that  the  tribe  will  serve 
only  eligible  households  that  reside 
within  die  State  with  whidi  it  has  an 
agreement. 

(e)  Except  as  provided  in  paragraph  (f) 
of  this  section,  an  Indian  tribe  or 
organization  that  seeks  direct  funding 
must  submit  to  us  for  our  approval  a 
plan  containing  the  same  provisions  that 
are  required  of  States. 


We  will  provide,  on  a  priority  basis, 
technical  assistance  to  help  an  Indian 
tribe  or  organization  for  which  such 
determinations  have  been  made  to 
prepare  a  plan  for  delivering  benefits  to 
members.  Under  that  plan  the  tribe  or 
organization  will  receive  Federal  funds 
according  to  the  calculation  in 
paragraph  (c)(2]  of  this  section. 

(f)  (1)  An  Indian  tribe  may,  but  need 
not,  comply  with  the  provisions  of 
Subpart  H  (payments  to  operators  of 
subsidized  housings]  and  may  modify 
the  provisions  of  §  260.22  (public 
participation)  to  suit  its  own  conditions; 
and 

(2)  The  provisions  of  §  260.56 
(maintenance  of  regular  benefit  levels), 

§  260.264  (when  home  energy  assistance 
funds  may  be  used  for  tax  credits  to 
home  energy  suppliers]  and  Subpart ) 
(automatic  payments  by  the  Social 
Security  Administration  to  beneficiaries 
of  the  Supplemental  Security  Income 
program)  are  not  applicable  to  plans  for 
energy  assistance  submitted  by  Indian 
tribes. 

§  260.108  Reallotment  of  funds. 

(a)  The  portion  of  any  State’s 
allotment  or  Indian  tribe’s  set  aside 
which  the  Secretary  determines  will  not 
be  required  to  carry  out  its  approved 
State  plan  for  fiscal  year  1981  will  be 
reallotted  as  provided  below  to  other 
States  and  to  Indian  tribes  based  on 
their  need  and  ability  to  expend  the 
funds  consistent  with  the  provisions  of 
their  approved  State  plans.  The  purpose 
of  this  reallotment  is  to  assure  the  most 
effective  use  of  funds  available. 

(b)  In  addition  to  meeting  the 
reporting  requirements  set  forth  in 

§  260.82,  a  State  or  tribe  must  advise  us 
whenever  it  determines  that  a  portion  of 
its  allotment  or  amount  reserved  will  not 
be  required  to  carry  out  its  home  energy 
assistance  plan. 

(c)  We  will  determine  the  amount  of 
funds,  if  any,  available  for  reallotment. 
The  determination  will  be  based  on — 

(1)  Reports  from  the  States  and  Indian 
Tribes  submitted  under  these 
regulations; 

(2)  Climatic  conditions; 

(3)  Provisions  in  State  and  tribal  plans 
regarding  method,  timing  and  form  of 
payment,  emergency  reserves,  and 
payments  for  summer  cooling  when 
medically  necessary; 

(4)  Notice  and  comment  under 
paragraphs  (d)  and  (e)  of  this  section: 
and 

(5)  Other  relevant  factors  necessary  to 
assure  that  no  State  or  Indian  tribe  loses 
funds  necessary  to  carry  out  the 
purposes  of  the  home  energy  assistance 
program. 


(d)  Before  removing  any  portion  of 
funds  which  were  allotted  to  a  State  or 
tribe,  we  will  notify  the  Governor  of  the 
State  or  the  appropriate  tribal  official  by 
letter  and  the  general  public  by  notice  in 
the  Federal  Register  of  the  intent  to 
reallot,  and  we  will  invite  comment.  A 
period  of  30  days  from  the  date  of 
publication  of  Uie  notice  in  the  Federal 
Register  will  be  allowed  for  comments 
to  be  submitted  to  us. 

(e)  After  considering  any  comments 
received  during  the  30  day  notice  period, 
we  will  notify  the  Governor  of  the  State 
or  an  appropriate  tribal  official  of  any 
decision  to  reallot  funds,  and  we  will 
publish  the  decision  in  the  Federal 
Register. 

(f)  We  will  reallot  the  funds 
determined  to  be  available  under 
paragraph  (c)  of  this  section  to  States 
and  Indian  tribes  having  need  and 
ability  to  expend  additional  funds  using 
the  following  method: 

(1)  First,  the  total  amount  of  the 
excess  funds  for  those  States  and  Indian 
tribes  determined  to  have  an  excess  will 
be  computed; 

(2)  Then,  the  total  original  allotment 
amounts  and  reserved  f^ds  for  those 
States  and  Indian  tribes  which  have  a 
need  for  additional  funds  will  be 
computed; 

(3)  Next,  for  each  of  the  States  and 
Inffian  tribes  in  paragraph  (f)(2)  of  this 
section  the  percentage  its  original 
allotment  or  reserved  funds  is  of  the 
total  in  paragraph  (f)(2)  of  this  section 
will  be  determined; 

(4)  Next,  the  percentage  for  each  State 
and  Indian  tribe  determined  in 
paragraph  (f)(3)  of  this  section  will  be 
applied  to  the  amount  determined  in 
paragraph  (f)(1)  of  this  section;  and 

(5)  Last,  ^  ffie  amount  determined  in 
paragraph  (f)(4]  of  this  section  for  each 
State  or  Indian  tribe  is  equal  to  or  less 
than  the  additional  amount  each  State 
or  Indian  tribe  needs,  the  process  of 
making  the  reallotment  is  completed. 

(6)  If  the  amount  determined  in 
paragraph  (4)  of  this  section  for  any 
State  or  Indian  tribe  exceeds  the 
additional  needs  of  that  State  or  Indian 
tribe,  the  excess  will  be  further 
distributed  to  those  States  and  Indian 
tribes  needing  additional  funds  using  the 
procedures  in  paragraph  (f)  (2),  (3)  and 
(4)  of  this  section.  'This  reallotment 
process  will  continue  until  all  excess 
funds  available  for  reallotment  have 
been  distributed  ot  all  the  States’  and 
Indian  tribes’  needs  have  been  satisfied. 

(g)  A  State  allotment  or  the  amount 
reserved  for  an  Indian  tribe  as  changed 
by  any  reallotment  will  be  consider^  to 
be  its  allotment  under  §  260.100  or  the 
amount  reserved  imder  §  260.106(c]  for 
fiscal  year  1981. 
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9aM.110  ftahnbursMnent  for  funds 
advancod  by  States. 

Any  State  whidi,  on  or  after  April  2, 
1980,  makes  advances  from  its  own 
sources  for  activities  relating  to  the 
plaitning  and  administration  of  a  State 
plan,  or  aftm^  the  start  of  the  1961  fiscal 
year  makes  advances  for  assistance 
payments  in  substantial  compliance 
with  a  subsequently  approved  State 
plan,  may  be  reimb^sed  for  such 
advances  6*001  the  allotment  made  to 
that  State  under  {  260.101(a). 

$260,112  Inoentivs  grants  to  States. 

(a)  The  purposes  of  these  ^'ants  are  to 
proiide  an  incentive  to  States  that  have 
State-funded  home  energy  assistance 
programs  serving  eligible  households  as 
defined  in  S  200.150  to  continue  those 
programs  and  to  provide  an  incentive  to 
other  States,  vdiere  there  is  a  need,  to 
begin  such  programs. 

(b)  A  State  seeking  an  incentive  grant 
under  diis  section  most  submit  a  written 
application  in  accordance  with  the 
notice  of  priorities  and  requirements  for 
applications  that  we  publish  in  die 
Federal  Renter.  The  application  must — 

(1)  Describe  the  State  program  for 
which  Federal  incentive  fuiids  are 
sought  under  this  section: 

(2)  Identify  the  eligible  households 
that  will  be  served  under  the  program; 

(3)  Provide  that  the  provisions  of  45 
era  Part  74  apply  to  the  State  program; 
and 

(4)  Describe  how  the  State  program 
meets  the  priorities  for  funding 
established  by  us  under  subsection  {c). 

(c)  We  will  publish  in  the  F^eral 
Register  priorities  for  the  awarchng  of 
grants  under  this  section  and  any 
additional  provisions  that  a  State  must 
include  in  hs  application. 

fd)  We  will  select  from  the 
applications  for  grants  those  State 
programs  wdiich  in  our  judgment  will 
best  cany  out  die  {Hiorities  established 
by  us.  States  will  ^  notified  within  120 
days  from  the  deachine  for  filing 
applications  wdiedim*  their  programs 
have  been  selected  for  funding.  States 
whose  programs  are  selected  will  be 
sent  grants  as  soon  as  practicable  after 
this  selection. 

(e)  No  grant  unda*  this  section  will  be 
for  more  than  25%  of  Uie  cost  of  the 
State  program  selected  for  funding. 

Subpart  G — EHgibiiity  and  Payments 
for  Home  Energy  Assistance 

I260.1S0  Who  is  eligible  for  assistance. 

The  State  plan  must  identify  the 
categories  or  groupings  of  househcrids 
that  will  be  eligible  for  home  energy 
assistance  under  the  State's  program. 


(a)  In  order  for  a  household  to  be  an 
eH^le  household,  it  must  have  income 
no  greater  than  the  Bureau  of  Labor 
Statistics  Lower  Living  Standard  Income 
Level  or  must  oontain  at  least  one 
person  eligible  for — 

(1)  AFDC  (other  than  AFDC  Foster 
Care  or  &nergency  Assistance  to  Needy 
Families  with  Children); 

{2)  Supplemental  Security  Income 
(excq>t  if  excluded  in  sectiem  260.2); 

(3)  Food  Stampa:  or 

(4)  Veteran’s  benefits  under  sections 
415,  521,  541  or  542  of  title  38  of  the  U.S. 
Code. 

(b)  A  single  person  household  is  an 
eli^ble  house^d  if  it  has  income  no 
greater  than  125  percent  of  the  CSA 
Poverty  Income  Guidelines. 

(c)  In  determinh^g  eligibility  for 
categoricdly  eligible  households,  a  State 
may  use  verified  data  already  on  file  for 
sudi  households,  if  using  that  data  will 
expedite  or  not  unreasonably  delay 
delivery  of  benefits. 

(d)  Except  in  the  case  of  emergency 
assistance  under  S  260.80,  the  State  may 
not  require  proof  of  unpaid  fuel  bills  or 
notices  of  tennination  of  utility  service 
as  eligibility  criteria. 

$  260.152  To  whom  payments  may  be 
made. 

(a)  The  plan  need  not  provide  for 
payment  for  all  households  identified  in 
§  260.150  (a)  and  (b).  However,  when  it 
does  not  provide  for  payments  for  all  of 
those  housdbolds,  it  may  make 
exclusions  only  after  taldng  into  account 
tile  priority  identified  in  $  260.1S4(a)(l). 
This  means  that  households  that  have 
lowest  incomes  may  not  be  excluded. 

(b)  The  State  plan  must  provide  that 
payments  for  home  energy  assistance 
wiH  be  made — 

(1)  Directly  to  eligible  households; 

(2)  To  home  energy  suppliers  on 
behalf  of  eligible  households,  as 
described  in  Subpart  1;  or 

(3)  To  any  combination  of  eligible 
households  and  home  energy  suppliers; 
and 

(4)  To  operators  of  public  and 
subsidized  housing  on  behalf  of  eligible 
tenants,  as  described  in  Subpart  H. 

(c)  Under  the  Flan,  eligible  households 
that  pay  energy  costs  as  undesignated 
portions  of  their  rent  payments,  must  be 
treated  in  the  same  way  that  shnilariy 
situated  eligible  househdds  which  pay 
those  costs  directly  to  energy  suppliers 
are  treated.  See  {  260.154(cX5). 

(d)  The  State  Plan  must  provide  that 
payments  will  not  be  made  to  or  on 
behalf  of  households  that  are  not 
vulnerable  to  energy  cost  increases, 
except  for  payments  made  to  building 
operators  on  the  basis  of  eli^le  tenants 
as  described  in  Subpart  H. 


(1)  By  “vulnerable  to  energy  cost 
increases”  we  mean  that  a  household  is 
at  least  in  part  responsible  for  its  own 
energy  costs.  This  could  be  through 
direct  payments  to  utilities,  increases  in 
rent  when  leases  are  renewed,  extra 
energy  charges  or  surcharges,  or  other 
vehicles  through  which  tiie  household’s 
costs  for  shelter  could  ultimately  be 
expected  to  rise  as  hmne  energy  costs 
rise.  A  household  that  is  vulnerable  to 
energy  cost  increases  is  one  tiiat  is  not 
fully  protected  against  such  increases 
under  any  government  program. 

(2)  Appendix  D  contains  guidance  and 
examples  of  some  situations  in  which 
hous^olds  may  not  be  vulnerable  to 
energy  costs  increases. 

(e)  The  plan  must  assure  that  no 
duplicate  payments  will  be  made.  We 
vrill  not  reimburse  the  State  for  any 
duplicate  payments.  A  duplicate 
payment  is  more  than  one  payment, 
under  the  plan,  attributable  to  the  same 
energy  costs  for  the  same  household. 

§  260.154  Amounto  o*  assistance 
payments. 

The  State  plan  must  describe  the 
amounts  of  assistance  that  will  be 
furnished  undo:  the  plan  and  how — 

(a)  in  setting  the  amount  of  assistance 
to  be  furnished  to  or  on  behalf  of  eligible 
households — 

(1)  I^iority  is  given  to  households  with 
lowest  incomes;  and 

{2}  The  highest  level  of  assistance  is 
provided  to  households  with  lowest 
incomes  and  the  hipest  energy  costs  in 
relation  to  incom& 

(b)  The  Stale  {dan  must  indicate  how 
tite  State  will  meet  the  priority 
requirmnent  under  paragraph  (a)  of  this 
se^on.  As  used  in  this  section, 

"priority”  means  that  special  amounts  of 
asristance  are  provided  imder  the 
State’s  program.  This  can  be  done 
through  hitler  benefits,  or  favorable 
methods  of  income  or  payment 
cakmlaticm  for  houaeholds  with  i»iority 
over  sindlariy  situated  households 
without  priority. 

(c)  Payment  anwunts  must  vary 
according  to  difierences  in 
circumstances  for  categories 
hous^olds.  In  conflating  the  amount  of 
benefits.  States  must  reasonably  take 
into  account — 

(1)  The  average  home  energy 
expenditure  for  households.  If  adequate 
information  is  md  available,  heating 
degree  day  data  and  average  cost 

type  of  energy  source  and  other  relevant 
data  may  be  substituted; 

(2)  T^  prcfiortional  burden  of  energy 
costs  in  relation  to  income  or  ranges 
income; 

(3)  lie  variation  in  degree  days  in 
regions  of  the  State,  whe»  appropriate. 
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If  the  degree  day  variation  within  the 
State  is  minimal,  the  State  may  elect  not 
to  take  this  into  account; 

(4)  The  extent  to  which  the  household 
is  vulnerable  to  or  protected  against 
rising  costs  of  home  ener^ 

(5)  In  the  case  of  households  making 
undesignated  payments  for  energy  in  the 
form  of  rent,  their  actual  energy  costs 
where  available  from  the  landlord  or 
some  other  source,  or  an  amount 
deemed  to  represent  those  costs  based 
upon  a  comparison  with  the  income  and 
energy  burden  of  similarly  situated 
eligible  households  that  pay  their  utility 
costs  directly;  and 

(6)  Any  other  relevant  consideration 
selected  by  the  Chief  Executive  of  the 
State. 

(d)  The  factors  in  paragraph  (c)  of  this 
section  must  be  taken  into  account  in 
computing  amounts  of  benefits.  Criteria 
which  we  consider  reasonable,  in 
determining  whether  different  payment 
amounts  must  be  established  due  to 
variations  in  those  factors,  are  set  forth 
in  Appendix  C.  Upon  receiving  adequate 
explanation,  we  will  consider  the 
applicability  of  additional  or  substitute 
criteria,  or  alternative  uses  of  the 
criteria  discussed  in  the  appendix,  if  the 
requirements  of  paragraph  (c)  of  this 
section  are  met. 

(e)  In  computing  benefit  amounts,  the 
State  may  take  into  account  the  specific 
energy  costs  of  an  eligible  household.  It 
may  also  take  into  account  other 
relevant  considerations  that  are  in 
accordance  with  the  purposes  of  this 
program  and  not  contrary  to  the  priority 
requirements  in  paragraph  (a)  of  this 
section  and  in  $  260.155,  or  the  required 
payment  considerations  in  paragraph  (c) 
of  this  section.  If  the  State  chooses  such 
optional  considerations,  it  must  identify 
them  in  the  plan. 

(f)  A  State  may  use' automatic 
payments  to  categories  of  eligible 
households.  However,  if  such  a  system 
is  used,  other  payment  mechanisms  in 
the  State’s  plan  must  satisfy  the 
requirements  of  paragraphs  (a)  and  (c) 
of  this  section  cuid  Appendix  C. 

(1)  States  which  use  automatic 
payments  must  describe  in  their  Plans 
their  procedures  for  assuring  that  such 
payments  will  not  be  made  to 
households  that  are  not  vulnerable  to 
the  rising  cost  of  home  energy,  except 
where  a  waiver  has  been  granted. 

(2)  An  automatic  payment  is  a 
payment  made  under  fiiis  program  to  an 
eligible  household,  without  use  of  a 
separate  application,  based  upon  its 
categorical  elimbility. 

(g)  Households  eligible  under  the 
State’s  plan  and  that  are  similarly 
situated  with  respect  to  energy  costs, 
income,  and  other  considerations 


relevant  to  assistance  under  the  Act, 
must  receive  similar  amounts  of 
assistance.  In  the  case  of  households 
that  pay  energy  costs  as  undesignated 
portions  of  their  rent,  the  State  must 
establish  and  describe  in  the  State  Plan 
its  method  for  reasonably  attributing  a 
portion  of  the  rent  to  energy  costs. 

(h)  No  assistance  paid  to  or  in  behalf 
of  an  eligible  household  in  any  State 
may  exceed  $750. 

§  260.155  Pitority  for  households  with 
elderly  or  handicapped  persons. 

(a)  The  State  plan  must  describe  how 
priority  will  be  given  to  eligible 
households  with  elderly  or  handicapped 
persons.  As  used  in  this  section, 
“priority”  means  that  households  are 
given  special  treatment  relating  to  ease 
of  application  or  access  to  assistance, 
timing  of  benefits,  or  guarantees  of 
assistance  if  program  funds  are 
inadequate. 

(b)  A  State  may  provide  extra  or 
hi^er  benefit  levels  for  households  with 
elderly  or  handicapped  individuals  only 
if  the  State  plan  justifies  those  levels  on 
the  basis  of  the  income  and  energy 
burden  considerations  required  by 

§  260.154(b).  If  the  State  plan  does 
establish  such  higher  or  extra  benefit 
levels  on  that  basis,  those  higher  levels 
will  satisfy  the  priority  requirements  of 
this  section. 

S  260.156  Purposes  for  which  payments 
may  bemads. 

(a)  The  State  plan  must  provide  that 
payments  may  be  made  only  to — 

(1)  Meet  the  rising  cost  of  energy 
needed  to  provide  heat  in  a  residential 
dwelling  for  an  eligible  household;  and 

(2)  Meet  the  rising  cost  of  energy 
needed  to  provide  cooling,  when 
medically  necessary,  in  a  residential 
dwelling  for  an  eligible  household. 

(b)  'The  State  plan  must  identify  the 
conditions  imder  which  payments  will 
be  made  to  eligible  households  for  the 
rising  costs  of  cooling.  Payments  for 
cooling  may  be  made  only  when  there  is 
a  risk  to  life  or  health  due  to  a  particular 
illness  or  medical  condition  which  can 
be  ameliorated  by  cooling  facilities. 

Such  conditions  include,  but  are  not 
limited  to,  heart  disease,  stroke,  skin 
diseases,  diabetes  mellitus  and  heat 
exhaustion,  especially  among  the 
elderly.  Medical  conditions  requiring 
cooling  shall  be  certified  by  a  medical 
doctor  or  an  appropriate  public  health 
official.  The  certification  may  be  on 
behalf  of  individuals  or  groups  of 
individuals. 

(c)  Except  in  the  case  of  weather 
related  or  supply  shortage  emergencies 
under  section  260.80,  the  State’s  energy 
program  must  not  pro'vide  assistance  in 


the  form  of  repairs  or  consumer  goods. 

In  no  case  shall  the  program  provide 
benefits  in  the  form  of  weatherization  or 
conservation  assistance. 

§  260.158  Forms  of  payment 

(a)  The  State  Plan  must  indicate  the 
form(s)  and  method(8)  of  payment  to  or 
on  behalf  of  eligible  households.  These 
may  include,  but  are  not  limited  to — 

(1)  Cash; 

(2)  In-kind  payments,  including  fuel 
and  vendor  lines  of  credit.  In-kind 
payments  may  not  include  clothing  or 
shelter, 

(3)  Vouchers,  stamps,  coupons  and 
other  forms  of  certificates  which  may  be 
used  in  exchange  for  energy  supplies; 
and 

(4)  Any  combination  of  these. 

(b)  The  benefit  of  any  payment  made 
to  or  on  behalf  of  an  eligible  household 
must  accrue  to  that  eligible  household. 
Under  this  requirement,  when  a 
payment  in  behalf  of  a  household  is 
made  to  another  party,  the  household 
must  realize  full  compensation 
corresponding  to  the  amount  paid  to  the 
other  party. 

§  260.159  Timetable  for  making  payments. 

The  State  Plan  must  include  the 
timetable  by  which  payments  will  be 
made  under  its  energy  assistance 
program.  The  sched^e  must,  for  each 
month,  provide  em  estimate  of  the 
number  of  households  to  be  assisted  and 
the  total  amount  of  assistance  to  be 
provided  to  these  households.  Under 
this  requirement,  the  State’s  energy 
assistance  program  must  begin  by 
December  15, 1980. 

§  260.160  Incoma  and  assets— definition 
and  verification. 

(a)  The  State  shall  include  in  its  plan 
its  definition  of  income  and  the  period  it 
will  use  for  measuring  income.  In 
defining  income,  the  State  may  provide 
for  exclusions  and  deductions  that  are 
reasonably  related  to  measuring  a 
household’s  financial  ability  to  meet  the 
increased  costs  of  home  energy  and 
must  exclude: 

(1)  Cash  over  which  the  household 
has  no  control,  including  but  not  limited 
to^— 

(1)  Reimbursement  for  expenses 
incurred  in  connection  with 
employment: 

(ii)  Reimbursement  for  other  expenses 
incurred,  such  as  for  medical  expenses; 
and 

(iii)  Payments  made  to  others  on  the 
household’s  behalf,  provided  that  such 
payments  were  not  directed  by  the 
households; 

(2)  Loans; 

(3)  Any  cash  which  the  State  defines 
in  its  plan  as  excluded  because  it  is 
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administratively  difficult  to  consider  or 
to  compute,  such  as  irregular  or  small 
amounts;  and 

(4)  Federal  payments  or  beneRts,  the 
exclusion  of  which  is  required  by 
Federal  law. 

(b)  States  must  verify  household 
income  eligibility.  In  verifying  income, 
the  State  must  apply  verification 
standards  and  verification  procedures 
consistent  with  those  it  uses  for  AFDC. 
For  categorically  eligible  households  it 
is  sufficient  to  verify  that  the  household 
is  eligible  for.  or  receiving,  assistance 
under  one  of  the  programs  identified  in 
§  260.150(a)(1)  through  (a)(4). 

(c)  For  categorically  eligible 
households,  the  State  may  apply  no 
assets  test  other  than  the  one  it  applied 
to  that  household  under  the  appropriate 
categorical  program.  For  other 
households,  the  State  may  establish  an 
assets  test,  but  that  test  may  not 
consider  cars,  household  or  personal 
belongings,  or  a  primary  residence. 

§  260.162  Energy  assistance  is  not  a 
resource  or  income  for  other  programs. 

Benefits  paid  to  eligible  households 
under  this  program  shall  not  be  counted 
as  income  or  resomces  for  any  purpose 
under  any  Federal  or  State  law, 
including  any  law  relating  to  taxation, 
public  assistance  or  welfare  programs. 

Subpart  H— Payments  to  Building 
Operators 

§  260.200  General. 

The  State  plan  must  provide  for  direct 
payments  to  building  operators  of 
specified  public  and  subsidized  housing 
projects  on  behalf  of  eligible  resident 
tenants.  The  amount  paid  to  each 
operator  must  be  based  upon  the 
monthly  actual  heating  cost  per  unit  in 
the  building(s),  the  number  of  eligible 
tenants,  and  the  entitlement  to  direct 
assistance  which  eligible  households 
may  have  under  the  State's  Plan. 
Payments  need  not  be  made  to  all 
building  operators;  and  the  State  must 
consider  several  factors  in  determining 
those  to  which  the  payments  will  be 
made.  States  must  prevent  duplicate 
payments  as  defined  in  §  260.152. 

§260.202  Definitions. 

(a)  “Building  operator”  means  the 
owner  of  a  residential  building  or 
buildings,  or  the  owner’s  representative, 
in^— 

(1)  Housing  projects  established 
under — 

(i)  Section  221(d)(3)  of  the  National 
Housing  Act  of  1968  (12  USC 17151); 

(ii)  Section  236  of  the  National 
Housing  Act  of  1968  (12  USC  1715z-l); 

(iii)  Srotion  202  of  the  Housing  Act  of 
1959  (12  USC  1708); 


(iv)  Low  rent  housing  established  by 
the  U.S.  Housing  Act  of  1937  (42  USC 
1437); 

(v)  Section  8  Housing  as  created  by 
the  Housing  and  Community 
Development  Act  of  1974  (42  USC  1437f); 
or 

(vi)  Section  515  of  the  Housing  Act  of 
1949  (42  USC  1485);  and 

(2)  State  and  local  government- 
operated  housing  projects  which  admit 
low  income  tenants  based  upon  an 
income  test — 

(b)  An  “eligible  tenant”  means  a 
household  that — 

(1)  Occupies  a  dwelling  imit  in  a 
building  or  project  operated  by  a 
building  operator, 

(2)  Meets  the  requirements  for  an 
eligible  household  under  the  State’s 
plan; 

(3)  Generally  makes  payments  for 
energy  as  an  undesignated  portion  of 
rent.  A  family  that  generally  pays  for  its 
heating  or  cooling  energy  with  separate 
payments  directly  to  a  supplier  or  utility 
is  not  an  eligible  tenant;  and 

(4)  Is  not  fully  vulnerable  to  rising  fuel 
costs  under  the  State’s  definition 
required  in  §  260.206(g). 

(c)  “Project”  is  used  in  this  subpart  to 
mean  any  of  the  buildings  or  groups  of 
buildings,  or  living  units  specified  under 

(a)  above. 

§  260.204  Computing  a  payment  to  a 
building  operator  on  behalf  of  eligible 
tenants. 

(a)(1)  Payments  to  building  operators 
must  be  calculated  by  first  taking  the 
exact  monthly  residential  heating  costs 
of  the  project  divided  by  the  total 
number  of  occupied  living  units  in  the 
building  or  project,  and  multiplying  the 
quotient  by  the  number  of  eligible 
tenants  in  the  project  that  month.  The 
payment  to  the  building  operator  must 
be  the  lesser  of  that  amount  or  the 
product,  calculated  on  a  monthly  basis, 
of  the  comparable  amount  determined 
under  paragraph  (a)(2)  of  this  section, 
multiplied  by  the  number  of  eligible 
tenants  in  the  project. 

(2)(i)  The  comparable  amoimt  is  equal 
to  the  limit  on  the  total  amount  the  State 
may  pay  to  building  operators  as 
determined  in  §  260.206(c)  divided  by 
the  number  of  eligible  tenants  in  the 
project  which  wiU  receive  assistance 
under  the  State  Plan. 

(li)  The  comparable  amount  may  be 
adjusted  higher  or  lower  for  individual 
building  operators  or  categories  of  ' 
operators  according  to  criteria  which 
reflect — 

(A)  The  extent  to  which  the  building 
operator’s  costs  for  residential  heating 
are  not  compensated  by  subsidies,  rent 
receipts,  and  other  revenues;  and 


(B)  The  extent  to  which  payments 
made  to  the  building  operator  will 
benefit  eligible  tenants  in  the  project. 

(iii)  The  State  must  make  any 
adjustments  under  paragraph  (a)(2)(ii)  of 
this  section  to  assure  that  the  total 
payments  to  building  operators  under 
the  State  Plan  substantially  equals  the 
amount  the  State  may  pay  to  building 
operators  under  §  260.206(c). 

(b)  “Exact  monthly  residential  heating 
cost”  is  the  cost  of  fuel'used  for  heating 
the  building  or  project  during  the  month 
for  which  payment  is  claimed.  States 
must  specify  in  the  State  plan  those 
months  for  which  payments  will  be 
made  to  building  operators. 

(c)  An  example  of  the  calculation  in 
paragraph  (a)  of  this  section  would  be  as 
follows — 

(1)  If  the  State  specifies  that  it  will 
make  payments  to  building  operators  for 
the  monffi  of  January,  the  payment  for  a 
ten  unit  building  would  be  calculated  by 
first  dividing  the  exact  cost  of  heating 
fuel  consumed  during  that  month  by  the 
occupied  ten  units.  If  the  exact  cost  of 
heating  fuel  consumed  was  $800,  the 
per-unit  cost  would  be  $80.  If  there  are 
four  eligible  tenants  who  are  not  entitled 
to  a  direct  payment  under  this  program 
then  under  this  heating  cost  formula  the 
amount  payable  to  the  building  operator 
for  January  would  be  $320.00. 

(2)  Suppose,  however,  that  under  the 
State’s  plan  the  comparable  amount 
determined  under  paragraph  (a)(2)  of 
this  section  is  $60  for  January.  'This 
would  then  be  the  maximum  permissible 
payment,  and  would  yield  a  maximiun 
pa}anent  of  $240  on  behalf  of  four 
tenants.  The  State  must  pay  the  lesser  of 
this  amount  or  the  $320  computed  under 
paragraph  (c)(1).  In  this  case,  the 
payment  would  be  $240. 

(3)  If  one  of  the  four  eligible  tenants  is 
partially  vulnerable  and  therefore 
entitled  to  a  direct  payment  from  the 
State  under  §  260.154,  the  amount  to 
which  that  tenant  could  entitle  the 
operator  would  then  have  to  be  further 
reduced  by  the  amount  of  that  tenant’s 
direct  entitlement 

§  260.206  State  administration  of 
payments  to  building  operators. 

(a)  The  State  Plan  must  identify  the 
objective  criteria  the  State  will  use  to 
determine  which  housing  operators  will 
receive  payments  under  this  Subpart  In 
establishing  these  criteria  the  State  must 
take  into  account — 

(1)  the  extent  to  which  buQding 
operator’s  costs  for  residential  heating 
are  not  compensated  by  subsidies,  rent 
receipts  and  other  revenues;  and 

(2)  the  extent  to  which  paymmits 
made  to  particular  building  operators 
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will  beneHt  the  eligible  tenants  in  their 
buildings  or  projects, 
ft  (b)  The  State  must  not  make  a 
payment  to  a  building  operator  if  the 
operator’s  residential  heating  costs  are 
fully  met  by  rent  subsidies  or  other 
revenues  and  the  State  determines  that 
a  heat  or  energy  related  benefit  will  not 
accrue  to  the  eligible  tenants. 

(c)  'The  State  plan  must  specify  the 
maximum  amount  the  Stote  will  pay  to 
building  operators  under  the  Plan. 

(1)  TUs  amount  must  equal  the  State's 
aggregate  amoimt  of  benefits  payable  to 
eligible  households,  multiplied  by  the 
number  of  eligible  tenants  in  the 
buildings  and  projects  for  which 
operators  will  receive  assistance  under 
the  State  Plan  divided  by  the  total 
number  of  eligible  households  (including 
eligible  tenants)  who  qualify  for 
assistance  under  the  State  plan.  As  used 
in  this  paragraph  “aggregate  amount  of 
benefits  payable  to  eligible  households” 
is  the  State’s  allotment  less  deductions 
for  grants  made  directly  to  Indian  tribes, 
(if  applicable]  administration,  and  the 
optional  3%  for  emergency  assistance. 

(2)  The  Plan  will  identify  the  bases 
upon  which  the  State’s  payments  to 
building  operators  are  computed  under 
this  paragraph. 

(3)  If  a  State  uses  estimates  in 
determining  the  number  of  eligible 
tenants,  then  it  must  describe  the 
method  by  which  those  estimates  were 
derived. 

(d)  If  there  are  funds  remaining  in  the 
comparable  amount  set  aside  for 
building  operators,  the  State  may 
recalculate  the  amounts  in  the  formula 
and  distribute  the  excess  funds  to  other 
building  operators  of  eligible 
households. 

(e)  If  a  State  qualifies  for  reallocated 
funds,  it  may  adjust  the  set  aside  for 
building  operators  to  reflect  the 
increased  funds  available. 

(f)  The  State  plan  must  assure  that  no 
duplicate  payments  will  be  made  as 
required  under  §  260.152(e).  Under  this 
requirement,  any  time  an  eligible  tenant 
is  entitled  to  assistance  as  an  eligible 
household  under  Subpart  G  and  the 
State  Plan,  the  amoimt  of  that  assistance 
must  be  deducted  from  the  payment  to 
the  building  operator  on  that  tenant’s 
behalf. 

(g)  The  State  Plan  must  define 
“vulnerability”  for  eligible  tenants. 

(1)  This  definition  must  include  as 
vulnerable  those  eligible  tenants  who 
pay  extra  energy  charges,  surcharges  or 
other  excess  charges  over  the  normal 
monthly  undesignated  rent  payment. 

(2)  The  Plan  may  include  as 
vulnerable  those  tenants  whose  rent 
payments  have  increased  recently  to 
compensate  for  rising  energy  costs. 


(3)  Under  this  requirement  the  State 
plan  must  identify  criteria  for 
determining  extent  of  tenant 
vulnerability,  including  those  at  least 
partially  vulnerable  and  fuUy 
vulnerable.  The  State  may  use  ranges  of 
vulnerability  and  for  each  range  assess 
a  fixed  percentage  of  the  energy 
assistance  payment  to  be  paid.  For 
example,  if  a  tenant’s  residence  is 
check-metered  and  if  the  tenant  must 
pay  directly  between  21  and  28  percent 
of  the  energy  used  in  the  residence,  then 
the  State  may  establish  a  standard 
amount  of  vulnerability,  such  as  25 
percent  The  State  would  then  pay  those 
tenants,  and  others  in  similar 
circumstances  25  percent  of  the  energy 
assistance  payment 

(h)  The  benefit  of  any  payment  made 
to  a  building  operator  must  accrue  to  the 
tenants  in  the  building  or  project  for 
which  the  payment  was  made.  The  State 
must  insure  that  the  eligible  tenants  are 
notified  of  benefits  accruing  to  them. 

This  may  be  done  either  directly  by  the 
State  or  by  requiring  the  building 
operator  to  notify  the  eligible  tenants  in 
writing,  either  individually  or  by  posting 
an  appropriate  notice  or  notices 
prominently  in  the  building,  of  the 
benefit  that  they  will  receive  and  the 
source  and  reason  for  that  benefit. 

(i)  The  State  may  make  payments  to  a 
building  operator  on  behalf  of  eligible 
tenants  in  the  form  of  fuel  by 
arrangement  with  a  supplier  to  make 
such  deliveries.  In  order  to  do  so  the 
operator  must  agree,  to  accept  the  fuel 
instead  of  the  cash  benefits. 

§  280.208  Documentation  and  verification. 

(а)  States  may  make  payments  to  a 
building  operator  only  after  the 
operator — 

(1)  Documents  the  specific  location  of 
each  building  for  which  pa3nnents  are 
requested; 

(2)  Documents  the  number  of  dwelling 
units  and  tenants  in  each  buildine 

(3)  Documents  the  number  of  eligible 
tenants  in  each  building  by — 

(i)  Name  and  income;  and 

(ii)  If  categorically  eligible  by  type  of 
aid  received  (e.g.,  AFDC,  SSI,  FS,  VA); 

(4)  Documents  the  exact  monthly 
costs  of  heating  fuel  used  in  that 
building  during  the  month  or  months  for 
which  the  operator  will  receive  a 
payment;  and 

(5)  Documents  any  surcharges 
currently  levied  against  eligible  tenants, 
any  applications  for  increases  in 
revenues,  rents  or  subsidies  that  are 
currently  in  progress,  and  when  the  most 
recent  completed  application  was 
approved  or  disapproved;  and 

(б)  Certifies  that  tenants  eligible  for 
assistance  under  this  program  are  not 


discriminated  against  with  respect  to 
rent  This  means  that  the  rent  has  not 
been  and  will  not  be  raised  because  a 
tenant  has  received,  directly  or  through 
a  vendor,  a  payment  under  this  program. 

(b)  The  State  agency  must — 

(1)  Be  responsible  for  the 
determination  of  eligibility  of  eligible 
tenants  and  verification  of  the  data 
supplied  by  the  building  operator  upon 
which  the  eligibility  determination  was 
based;  and 

(2)  Promptly  notify  the  subsidizing  . 
Federal,  State  or  local  agency  of  any 
payments,  by  amount  and  location  of 
building,  made  to  the  operator. 

Subpart  I— Payments  and  Tax  Credits 
to  Home  Energy  SuppHers. 

§  260.250  When  the  State  may  make 
payments  to  energy  suppliers. 

(a)  A  State  may  furnish  home  energy 
assistance  on  behalf  of  an  eligible 
household  through  payments  to  one  or 
more  home  energy  suppliers  designated 
by  the  household,  but  only  if  the 
supplier  has  agreed — 

(1)  To  charge  the  household  in  the 
supplier’s  normal  billing  process  and  no 
more  than  the  difference  between — 

(1)  The  price  normally  charged  for  the 
energy  delivered  to  a  non-eligible 
similarly  situated  household;  and, 

(ii)  The  payments  the  supplier  has 
received  or  can  expect  to  receive  from 
the  State  for  home  energy  supplied  or  to 
be  supplied  under  this  agreement 

(2)  Not  to  discriminate  against  the 
eligible  household  in  offering  deferred 
payment  or  level  payment  plans  or  in 
other  conditions  of  sale,  credit,  delivery, 
or  price;  and 

(3)  Unless  exempted  under  section 
260.260,  not  to  stop  supplying  energy  to 
the  eligible  household  except  under  the 
conditions  in  section  260.254. 

(b)  The  agreement  required  by 
paragraph  (a)  shall  apply  in  any  case  in 
which  the  State  designates  a  particular 
energy  supplier  to  receive  payment  on 
behalf  of  an  eligible  household  including 
two-party  checks,  vouchers  and 
certificates.  The  agreement  does  not 
apply  to  tax  credits  under  §  260.264. 

(c)  The  agreement  required  by 
paragraph  (a)  must  be  in  effect  at  least 
during  &e  months  that  home  heating  is 
generally  required  and,  if  the  State  plan 
provides  for  payments  on  behalf  of 
households  wifii  a  medical  need  for 
cooling,  the  agreement  must  be  in  effect 
during  the  mondis  that  cooling  is 
generally  required. 

(d)  Payments  to  an  energy  supplier 
must  be  made  by  the  State  in  a  timely 
manner  by  means  of  installment 
payments,  as  reimbursements  or  a  line 
of  cre.dit. 
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(e)  The  State  must  notify  each  eligible 
household  when  it  makes  a  payment  to 
a  home  energy  supplier  on  the 
household’s  behalf,  specifying  the 
amoimt  of  the  payment. 

(f)  Incidental  costs.  (1)  Incidental 
costs  are  the  nominal  costs  of  services 
billed  to  the  eligible  household  by  a 
home  energy  supplier  that  are  necessary 
for  the  use  or  delivery  of  home  energy. 
Examples  of  incidental  costs  include 
connection  or  reconnection  fees, 
delivery  fees,  deposits  and  other  fees 
related  to  the  start  up  of  service. 

(2)  If  a  State  chooses  to  pay  for 
incidental  costs,  its  State  plan  must 
describe  the  kinds  of  costs  for  which  it 
will  pay  and  any  ceilings  on  the  amount 
of  payment. 

§  260.254  Conditions  for  termination  of 
home  energy  by  participating  suppiiers. 

(a)  A  home  energy  supplier,  unless 
exempted  under  §  260.260,  must  agree 
not  to  terminate  home  energy  to  an 
eligible  household  receiving  energy 
under  the  agreement  except  under  the 
following  conditions — 

(1)  The  household  has  failed  to  pay  its 
share  of  an  energy  bill  under 

§  260.250(a)(1)  for  at  least  two  months 
measured  from  the  due  date  for  each 
such  payment  to  the  same  date  two 
months  later  (if  Ae  household  is  behind 
in  its  payment  and  pays  a  portion  of  the 
bill,  the  payment  must  be  applied  to  the 
oldest  part  of  the  bill); 

(2)  The  household  has  received  a 
written  termination  notice,  as  described 
in  §  260.256,  at  least  30  days  prior  to  the 
termination;  and 

(3)  If  the  household  requests  a  hearing 
within  ten  days  after  receiving  the 
termination  notice,  the  supplier  will 
continue  supplying  home  energy  to  the 
household  until  a  decision  is  reached  in 
accordance  with  the  requirements  of 

§§  2^.256  and  260.258. 

(b)  If  State  law  or  other  legal 
requirements  provide  for  longer  periods 
of  time  than  those  contained  in 
paragraph  (a)  of  this  section,  the  State 
law  or  other  legal  requirements  must 
apply. 

(c)  For  purposes  of  this  section  and 
§  260.256,  the  date  of  receipt  of  a 
termination  notice  is  presumed  to  be 
five  days  after  the  date  of  such  notice 
unless  there  is  a  reasonable  showing  to 
the  contrary. 

§  260.256  Termination  notices. 

The  termination  notice  required  by 
§  260.254  must  be  in  writing  and  state  at 
least  the  following — 

(a)  The  earliest  date  the  supplier  will 
stop  supplying  home  energy  to  the 
household: 

(b)  The  reason  for  the  termination; 


(c)  The  amount  the  household  must 
pay,  by  when,  and  where,  to  prevent  , 
termination; 

(d)  How  to  request  a  hearing  and 
where  the  hearing  will  be  held;  and 

(e)  That  if  the  household  requests  a 
hearing  within  10  days  after  receiving 
the  termination  notice,  the  supplier  will 
continue  suppying  home  energy  to  the 
household  until  a  hearing  decision  is 
reached. 

§  260.258  Pre-termination  hearings. 

The  hearing  required  by  §  260.254 
must  be  held  and  decided  by  the  State 
agency  or  another  Government  agency 
designated  by  it.  The  hearing  must 
afford  the  household  a  reasonable 
opportimity  to  appear  before  an 
imbiased  person  who  will  hear  and 
resolve  the  dispute  fairly  between  the 
household  and  energy  supplier. 

§  260.260  Exceptions  to  the  pre¬ 
termination  requirements. 

(a)  If  a  State  determines  that  the 
requirements  of  §§  260.254  through 
260.258  would  seriously  jeopardize  the 
ability  of  small  fuel  oil  dealers  or  other 
small  home  energy  suppliers  to  continue 
in  business,  the  State  may,  subject  to  the 
State  law  or  other  legal  requirements, 
modify  its  plan  provisions  to  change  the 
requirements  of  those  sections  as  they 
relate  to  those  suppliers  or  exempt  them 
from  some  or  all  of  the  requirements  of 
those  sections.  If  the  State  chooses  to  do 
this  it  must  identify  the  criteria  it  will 
use  to  determine  which  suppliers  will  be 
subject  to  modifications  of  §§  260.254 
through  260.258,  and  what  those 
modificaitons  are. 

(b)  The  State  may  make  the 
determination  under  paragraph  (a)  of 
this  section  on  an  individual  basis  or  by 
categories  of  suppliers.  In  making  the 
determination,  the  State  may  consider 
among  other  things — 

(1)  The  feasibility  of  the  supplier' 
passing  through  its  non-payment  losses 
to  other  customers; 

(2)  The  number  of  eligible  households 
that  have  designated  the  supplier  to 
receive  their  energy  assistance 
payments  as  a  proportion  of  the 
supplier’s  total  customers; 

(3)  ’The  number  of  persons  employed 
by  the  supplier, 

(4)  The  supplier’s  gross  sales  in 
dollars; 

(5)  The  supplier’s  sales  in  terms  of 
gallons  or  other  unit  of  measurement; 

(6)  The  availability  of  credit  to  the 
supplier: 

(7)  'The  supplier’s  past  credit 
practices;  and 

(8)  ’The  supplier’s  overdue  and 
uncollectable  accounts. 


§  260.264  When  home  energy  assistance 
funds  may  be  used  for  tax  credits  to  home 
energy  suppliers.  « 

(a)  ’The  State  plan  may  provide  for  a 

credit  against  State  tax  to  an  energy 
supplier  that  sells  energy  at  reduced 
rates  to  eligible  households.  ’Hie  credit 
may  not  exceed  the  amount  of  the 
supplier’s  loss  of  revenue  on  account  of 
the  reduced  rate.  * 

(b)  For  purposes  of  paragraph  (a)  of 
this  section: 

(1)  “State  tax”  means  any  tax  imposed 
by  the  State  directly  on  the  energy 
supplier,  or  on  the  consumer  when  the 
energy  supplier  is  acting  in  the  capacity 
of  a  collections  agent  for  the  State; 

(2)  “Reduced  rates”  means  the  sale 
price  of  home  energy  to  eligible 
households  at  less  than  the  energy 
supplier’s  normal  selling  price  to 
households  other  than  eligible 
households  in  the  same  or  similar 
location. 

(c)  A  State  plan  that  includes 
provision  for  tax  credits  under 
paragraph  (a)  of  this  section  must 
provide  for — 

(1)  Certification  to  us,  at  the  end  of 
each  quarter,  of  the  total  amount  of 
credits  provided  which  represent  an 
allowable  Federal  expenditure;  and 

(2)  Maintenance  of  auditable  records 
supporting  the  amount  of  tax  credits 
provided  and  showing  that  the  tax 
credits  meet  Federal  and  State 
requirements. 

(3)  Benefits  to  eligible  households 
equivalent  to  those  received  by  similarly 
situated  households  under  other 
methods  of  providing  assistance. 

Subpart  J— Direct  Payments  by  the 
Social  Security  Administration  to 
Beneficiaries  of  the  Supplemental 
Security  Income  Program 

§  260.300  General. 

A  State  plan  may  provide  for 
automatic  payments  made  directly  to 
SSI  recipients.  If  the  State  chooses  to 
make  such  payments,  it  may  make  them 
itself  or  it  may  have  the  Social  Security 
Administration  make  them  for  it. 

§  260.301  Timetable  for  agreements  by 
States  with  the  Social  Security 
Administration. 

(a)  At  the  request  of  a  State,  we  will 
make  its  energy  assistance  payment  for 
heating  needs,  out  of  the  State’s 
allotment,  to  members  of  eligible 
households  in  the  State  who  receive  SSI 
benefits  as  defined  in  §  260.2. 

(b)  Such  payments  by  us,  at  the 
request  of  a  State,  are  payments  made 
under  the  State  plan  and  are  subject  to 
the  same  conditions  and  limitations  as 
other  payments  made  by  the  State  under 
its  plan. 
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(c)  In  order  to  have  us  make  its 
payments  to  SSI  beneficiaries,  a  State 
must — 

(1)  Have  notified  us  by  June  30, 1980 
of  its  intent;  and 

(2)  Sign  an  agreement  with  us  to  this 
effect  within  30  days  after  publication  of 
these  final  regulations. 

(d)  A  State  which  withdraws  must  pay 
us  the  administrative  cost  we  incurred 
preparing  to  make  energy  assistance 
payments  for  the  State. 

§  260.302  Where  we  will  send  checks. 

(a)  We  will  send  the  household's 
check  directly  to  the  SSI  beneficiary  (or 
his  or  her  representative  payee  under 
Subpart  F  of  20  CFR  Part  416). 

(b)  It  will  be  a  separate  check  from 
the  regular  SSI  benefit  check. 

(c)  We  will  not  make  energy 
assistance  payments  to  home  energy 
suppliers  or  to  operators  of  subsidized 
or  government-operated  housing. 

§  260.303  Payment  amounts  and  timing. 

(a)  A  State  may  have  us  make 
payments  in  up  to  five  different  amounts 
(see  Appendix  C).  The  State  must 
specify  in  the  agreement  one  amount  for 
each  county  or  list  of  counties. 

(b)  A  State  can  have  us  make  energy 
assistance  payments,  based  on  SSI  rolls, 
in  any  one  or  more  of  the  months  of 
December  1980,  and  January,  February 
and  March  1981.  Each  month's  payment 
will  be  made  only  to  individuals  who, 
according  to  our  automated  records  at 
the  time  we  process  the  energy  payment, 
have  received  an  SSI  payment  for  that 
month. 

(c)  The  schedule  of  payments  in 
paragraph  (b)  of  this  section  is 
predicated  upon  our  having  sufficient 
advance  notice  from  the  State  to 
complete  our  programming  and 
validation.  If  upon  notice  by  the  State  of 
its  payment  amounts  we  determine  that 
insufficient  lead  time  exists  we  will 
modify  the  schedule  of  payments  as 
required  and  notify  the  State. 

• 

§  260.304  Notices  to  households  and 
States. 

(a)  We  will  enclose  a  general.  State¬ 
wide  notice  of  eligibility  with  our  energy 
assistance  payments  to  SSI  households 
in  each  State. 

(b)  After  making  energy  assistance 
payments  for  a  State  to  its  SSI 
households,  we  will  give  the  State  a  tape 
showing  whom  we  paid,  when,  how 
much,  and  the  basis  for  paying  that 
amount.  The  tape  will  be  in  the  same 
format  as  the  State  Data  Exchange 
(SDX)  records  we  give  the  States 
showing  payments  of  SSI  benefits. 


§  260.306  Appeals. 

The  Stale  must  assume  the 
responsibility  for  conducting  a  hearing 
for  any  dissatisfied  SSI  beneficiary 
receiving  direct  payments  from  us. 

(a)  We  will  forward  to  the  State,  for 
appropriate  action,  any  complaints  or 
appeals  we  receive  about  failure  to 
receive  a  payment  or  about  the  amount 
of  the  payment.  We  will  include  all 
information  we  have  relevant  to  the 
complaint  or  appeal. 

(b)  The  State  must  provide  a  hearing 
under  §  260.360  on  request. 

(c)  If  the  State  decides  the  household 
is  entitled  to  a  payment,  or  is  entitled  to 
a  payment  amount  other  than  the 
amount  it  received  or  will  receive  from 
us,  the  State  must  make  the  payments. 

§  260.308  State’s  payment  to  Social 
Security  Administration. 

(a)  For  benefits  to  be  paid  by  us,  we 
will  withhold  from  the  State's  allotment 
for  energy  assistance  an  amount  agreed 
on  with  the  State  from  which  to  make 
payments  to  SSI  households.  The 
amount  withheld  will  include  a  margin 
of  up  to  7  percent  for  any  errors  in 
estimating  the  number  of  SSI 
households.  When  we  have  finished 
making  our  energy  assistance  payments 
to  the  State’s  SSI  beneficiaries — 

(1)  We  will  pay  the  State  any 
remaining  part  of  the  amount  we 
withheld;  or 

(2)  If  the  payments  we  made  total 
more  than  we  withheld,  the  State  must 
pay  us  the  difference. 

(b)  We  will  also  withhold  from  the 
State's  allotment  our  administrative 
costs  caused  by  making  energy 
assistance  payments  for  the  State. 

§  260.310  Screening  out  ineligibles  and 
preventing  duplicate  payments  to 
households. 

(a)  To  avoid  payments  to  ineligible 
households  and  to  households  that  are 
not  vulnerable  to  rising  energy  costs  and 
to  avoid  duplicate  payments  to 
households,  we  will  screen  out — 

(1)  The  three  groups  excluded  by  the 
definition  of  SSI  benefits  in  §  260.2; 

(2)  One  member  of  eligible  SSI 
couples; 

(3)  People  who  live  in  institutions  or 
other  living  arrangements  where  they 
are  not  vulnerable  to  energy  cost- 
increases  (as  described  in  §  260.152],  if 
the  State  is  one  whose  supplements  to 
SSI  benefits  we  administer  and  the  State 
tells  us,  at  least  60  days  before  our  first 
agreed  processing  date  for  the  State’s 
energy  assistance  payments,  the  State's 
data  codes  for  living  arrangements  that 
we  should  screen  out;  and 

(4)  Other  people  who  are  on  a  list  of 
individuals  to  screen  out,  which  the 


State  gives  us  at  least  14  days  before  our 
processing  date  in  a  form  our  computers 
can  use.  We  will  furnish  States  on 
request  our  requirements  for  the  format 
of  this  tape.  To  make  sure  our  computers 
can  use  the  tape,  we  must  have  a  test 
copy  of  the  tape,  listing  some  or  all  of 
the  individuals  to  be  excluded,  at  least 
60  days  before  our  agreed  processing 
date. 

(b)  By  a  combination  of  giving  us  the 
items  required  under  paragraphs  (a)  (3) 
and  (4)  of  this  section  for  us  to  screen 
our  payments,  and  the  State's  screening- 
its  own  payments  against  the  record  we 
provide  of  the  payment  we  made,  the 
State  must,  unless  it  has  received  a 
waiver  under  §  260.26,  prevent — 

(1)  Duplicate  payments;  and 

(2)  Payments  to  households  that  are 
not  vulnerable  to  energy  cost  increases. 

§  260.314  State  use  of  SSI  payment  tapes. 

(a)  If  a  State  wishes  to  make 
payments  to  SSI  households  itself  rather 
than  having  us  make  them,  we  will  give 
the  State,  upon  request,  a  special  SDX 
computer  tape  screened  as  in 

§  260.310(a).  We  will  withhold  our  cost 
for  providing  this  tape  from  the  State’s 
allotment. 

(b)  The  tape  will  reflect  SSI  payment 
status  for  one  or  more  of  the  months  of 
December  1980,  and  January,  February, 
and  March  1981,  at  the  State's  option. 

(c)  The  timetable  for  arranging  for  this 
service  is  the  same  as  for  our  making  the 
payments  (§  260.300). 

Subpart  K— Applications,  Notices,  and 
Hearings. 

§  260.350  Applications. 

(a)  Except  as  provided  in  paragraph 
(b)  the  State  must  require  a  member  of 
an  eligible  household  to  file  an 
application  to  establish  eligibility  for 
energy  assistance. 

(b)  The  State  Plan  may  provide  for 
automatic  payments  to  categorically 
eligible  households  and  to  households 
containing  one  or  more  recipients  under 
a  State  program  in  which  the  income 
eligibility  limit  is  not  more  than  the 
applicable  lower  living  standard  income 
level  or  for  single  person  households, 

125  percent  of  the  CSA  Poverty  Income 
Guidelines,  if,  in  determining  eligibility 
for  that  State  program,  the  State  uses 
income  verification  standards  and 
procedures  consistent  with  those  it  uses 
for  AFDC. 

(c)  Where  an  application  is  required, 
it  must  be  written  and  must  be  signed 
under  penalty  of  criminal  prosecution  if 
false  information  is  knowingly  given 
which  results  in  a  payment  to  which  the 
applicant  is  not  entitled. 
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(d)  The  State  Plan  must  assure  that 
everyone  who  wishes  to  apply  for 
assistance  is — 

(1)  Given  the  opportunity  to  apply 
without  delay; 

(2)  Provided  assistance,  when  needed, 
in  completing  the  application  form,  or  in 
obtaining  required  documentation;  and 

(3)  Informed  of  eligibility  requirements 
and  hearing  rights  under  {  260.360. 

(e)  The  State  plan  must  provide  that  a 
decision  shall  be  made  promptly  on 
applications  pursuant  to  reasonable 
State-established  time  standards  not  in 
excess  of  45  days  after  the  application  is 
received.  The  State  plan  must  identify 
the  time  standard. 

§  260.352  Communication  assistance  for 
limited  Engllsh-spealcing  proficiency  and 
handicapped  persons. 

(a)  The  State  plan  must  provide 
communication  assistance  as  needed  to 
serve  persons  with  limited  English- 
speaking  proficiency. 

(b)  If  the  agency  that  receives 
applications  serves  an  area  that 
contains  a  substantial  number  of  eligible 
households  with  limited  English- 
speaking  proficiency,  who  speak  the 
same  language  and  who  are  or  may  be 
eligible  for  assistance,  the  agency  must 
provide — 

(1)  Assistance  in  communication 
through  bilingual  staff; 

(2)  Application  forms  and  literature  in 
the  appropriate  language; 

(3)  A  translation  of  the  notices 
required  in  §  260.358  in  the  appropriate 
language  and  a  statement  that  bilingual 
services  are  available;  and 

(4)  A  statement  on  the  notice  in  the 
appropriate  language  explaining  the 
purpose  of  the  notice  and  a  telephone 
number  to  call  for  more  information  and 
bilingual  assistance. 

(c)  The  agency  must  provide 
communication  assistance,  as  needed,  to 
insure  that  persons  with  impaired 
hearing,  vision  or  speech  or  who  are 
illiterate  can  learn  about  the  program, 
know  their  appeal  rights  and  understand 
what  is  needed  to  determine  eligibility. 
Communication  assistance  must  include 
helping  the  individual  understand 
notices  and  forms,  complete  forms  and 
obtain  necessary  information. 

Assistance  may  include  taped  material, 
material  in  braille  or  very  large  type,  use 
of  sign  language  and  other 
communication  aids. 

(d)  The  agency  must  provide 
individuals  who  are  illiterate  or 
handicapped  with  help  in  applying  for 
assistance  and  in  establishing  eligibility. 


§  260.354  Criminal  penaltias  for  falsa 
InfonfMtion. 

Anyone  who  violates  the  provisions  of 
the  Act  or  who  knowingly  provides  false 
information  in  any  report  required  under 
it  must  be  fined  not  more  than  $10,000  or 
imprisoned  not  more  than  five  years  or 
both. 

$  260.358  Noticas. 

The  State  Plan  must  assure  that—* 

(a)  When  the  State  makes  its  payment 
(or,  in  cases  of  multiple  payments,  its 
first  pa3rment]  to  a  household,  the  State 
will  notify  the  household  of  the  amount 
and  duration  of  the  household’s 
payments. 

(b)  The  State  will  send  a  notice  to  any 
household  whose  application  for  a 
payment  is  denied  or  whose  amount  or 
duration  of  pa3rments  will  be  less  than 
indicated  in  the  notice  under  paragraph 

(a)  of  this  section.  The  notice  must  state 
the  reason  for  the  denial  or  for  the 
decrease  in  amount  or  duration. 

(c)  The  notice  required  in  paragraphs 
(a)  and  (b)  of  this  section  will  describe 
the  household’s  hearing  rights  under 

§  260.360. 

§  260.360  Fair  hearing  for  disaatiaf led 
household. 

(a)  The  State  plan  must  provide  the 
opportunity  for  a  fair  hearing  before  the 
State  agency  to  any  household  whose — 

(1)  Application  is  denied; 

(2)  Application  is  neither  approved 
nor  denied  within  the  time  specified 
under  §  260.350(e],  imless  the  delay  was 
caused  by  the  household’s  lack  of 
cooperation  in  providing  necessary  and 
reasonable  evidence; 

(3)  Payment  is  less  than  the  household 
believes  it  should  be;  or 

(4)  Payments  will  be  made  in  a  lesser 
amount  or  duration  than  the  household 
was  notified  earlier. 

(b)  The  hearing  must  meet  the 
following  standards — 

(1)  It  must  be  held  in  a  place 
reasonably  convenient  and  accessible  to 
the  claimant; 

(2)  The  claimant  must  have  a  chance 
before  the  hearing  to  review  the  case  file 
and  any  written  evidence  that  will  be 
used  in  the  hearing; 

(3)  The  hearing  officer  must  be  a  State 
employee  not  involved  in  the  decision 
being  appealed; 

(4)  The  claimant  must  have  the  right 
to^— 

(i)  Bring  to  the  hearing  a 
representative  of  his  or  her  choice; 

(ii)  Present  oral  and  written 
statements  and  other  evidence; 

(iii)  Have  witnesses  subpoened; 

(iv)  Cross-examine  witnesses;  and 

(v)  Bring  an  interpreter  if  needed; 

(5)  Testimony  must  be  under  oath;  and 


(6)  The  hearing  must  be  recorded  and 
the  decision  must  be  based  on  the 
record. 

(c)  The  State  may  provide  a 
preliminary  appeal  step,  either  as  an 
evidentiary  hearing  before  a  local 
agency  or  as  an  informal  conference,  or 
both,  to  try  to  resolve  the  issue  before 
conducting  a  State  agency  hearing. 

-(d)  The  State  plan  must  observe  the 
following  time  limits  for  hearings — 

(1)  The  State  may  require  that  a 
hearing  be  requested  within  a  fixed  time 
period  after  notice  of  payment,  notice  of 
denial  or  notice  of  decreased  payment 
amount  or  duration,  but  that  time  must 
be  at  least — 

(1)  60  days  after  sending  notice  of 
payment  or  denial;  and 

(ii)  10  days  after  sending  notice  of 
decreased  pajnnent  amount  or  duration. 

(2)  If  a  claimant  requests  a  hearing 
within  the  time  limit  allowed,  the 
hearing  must  be  held,  a  decision  issued, 
and  action  to  carry  out  the  decision 
taken — 

(i)  Within  30  days  after  the  request, 
regardless  of  whether  the  State  provides 
a  preliminary  appeal  step,  if  denial, 
delay  or  payment  amount  is  the  issue;  or 

(ii)  Before  decreasing  or  stopping 
payments,  if  that  is  the  issue. 

(e)  'The  State  must  assure  that  funds 
are  available  to  pay  successful  appeals. 

Appendix  A — ^Lower  Living  Standard  Income 
Levels 

The  lower  living  standard  income  level 
varies  by  location  and  size  of  household. 

First,  on  Table  1  find  the  Standard 
Metropolitan  Statistical  Area  (SMSA)  or  non- 
SMSA  area  for  which  you  want  the  living 
standard.  That  gives  the  living  standard  for  a 
household  of  4.  To  find  the  income  level  for  a 
household  of  other  than  4,  identify  the  line  in 
Table  2  which  contains,  in  the  column  for  a 
household  size  of  4,  the  standard  you  found 
in  Table  1.  Then  track  across  that  line  to  the 
desired  household  size  column.  Table  3 
contains  the  appropriate  figures  for  single 
person  households. 

^  A.— Household  o(  4 

A.  Northeastern  States  (Connecticut,  Maine,  Massachusetts, 

New  Hampshira,  New  Jersey,  New  York,  Permsytvania, 

Rhode  Island,  Vermont)  and  Virgin  Islands 


$13,620 

1^950 

12,880 

12,420 

Nmu  Ynrk 

NorvSMSA . . . 

B.  North  Central  States  (Illinois,  Indiana, 

Iowa, 

Kansas, 

Michigan,  Minnesota,  Missouri,  Nebraska, 
Ohio,  South  Dakota,  Wisconsin) 

North 

Dakota, 

$12,890 

12,690 

12,790 

Mlnneapolis.St.  Paul  SMSA . . 

12,600 

12,240 

Non-SMSA _ 

- 
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Table  1.— Wouse/70/</o/4— Continued 


C.  Southern  States  (Alabama,  Arkansas,  Delaware,  District  of 
Columbia,  Florida,  Georgia,  Kentucky,  Louisiana,  Maryland, 
Mississippi,  North  Carolina,  OklahonKa,  South  Carolina, 
Tennessee,  Texas,  Virginia,  West  Virginia),  American 
Sannoa,  Northern  Marianas,  Puerto  Rico,  and  Trust  Terri¬ 
tory  of  Pacific  Islaixfs 


Baltimore  SMSA _ $12,770 

Houston  SMSA .  12,100 

Washington,  D.C.-Maryland-Vitginia  SMSA .  13,630 

Other  SMSA’s .  11,960 

Non-SMSA .  11,160 


D.  Western  States  (Arizona,  Califomia,  Colorado,  Idaho, 


Montana,  Nevada,  New  Mexico,  Oregon,  Utah,  Washing¬ 
ton,  Wyoming) 


Los  Angeles-Long  Beach  SMSA . $13,400 

SanFrandscoOaktendvSMSA. _ _ _ 13,910 

Seattle^verett  SMSA . . 13,910 

Other  SMSA’s . 13,240 

Non-SMSA . . . 13,540 


E.  Alaska 


Anchorage  SMSA . .  $19,690 

Non-SMSA..._. . .  16,510 

F.  Hawaii  and  Guam 


Honolulo  SMSA. .  $16,510 

Non-SMSA . . .  15,520 


Table  2.—Adjustment  of  Lower  Living 
Startdard  Income  Level  by  Household  Size 


1 

2 

3 

4 

5 

6' 

$4,020 

$6,600 

$9,060 

$11,180 

13,190 

15,430 

4,310 

7,060 

9,690 

11,960 

14,110 

16,500 

4,360 

7,140 

9,600 

12,100 

14,260 

16,700 

4,410 

7Z20 

9,910 

12,240 

14,440 

16,890 

4,470 

7,330 

10,060 

12,420 

14,660 

17,140 

4,540 

7,430 

10,210 

12,600 

14,870 

17,390 

4,570 

7,490 

10,280 

12,600 

14,970 

17,510 

4,600 

7,530 

10,340 

12,770 

15,070 

17,620 

4,600 

7,550 

10,360 

12,790 

15,090 

17,650 

4,640 

7,600 

10,430 

12,680 

15,200 

17,770 

4,640 

7,610 

10,440 

12,890 

15,210 

17,790 

4.660 

7,640 

10,490 

12,950 

15,280 

17,870 

4.770 

7,S10 

10,720 

13,240 

15,620 

18,270 

4,620 

7,910 

10,650 

13,400 

15,810 

18,490 

.4,670 

7,990 

10,970 

13,540 

15,980 

18,690 

4,900 

6,040 

11,030 

13,620 

16,070 

18,800 

4,910 

B.040 

11,040 

13,630 

16,080 

18,810 

5,010 

S.210 

11,270 

13,910 

16,410 

19,200 

5,590 

9,160 

12,570 

15,520 

18,310 

21,420 

5,940 

9,740 

13,370 

16,510 

r  19,480 

22,780 

6,660 

10,920 

14,990 

18,510 

21,840 

25,540 

7,090 

11,620 

15,950 

19,690 

23,230 

27,170 

*  For  each  household  member  over  6  persons,  add  to  the 
6-person  level  an  amount  equal  to  the  ditlerence  between 
the  S-person  level  and  the  5-person  level. 

Source:  Department  of  Labor,  Enployment  and  Training 
Administration,  Office  of  Comprehensive  Employment  (tevel- 
opment 

Table  Z.—WBO  Community  Services  Adminis¬ 
tration  Poverty  Income  Guidelines  for  One 
Person  Households 


Location 

Amount 

Nonfarm 

Famt 

AS  States  (except  Hawaii  arxl  Alaska) _ 

..  $4,738 

$4,063 

Alaska  . . . . 

5,950 

5,113 

Hawas. . . . 

5,463 

4,700 

Source:  Community  Services  Administration  Final  Rule  on 
funding  requirements  for  fiscal  year  1981  crisis  intervention 
program.  Federal  REOiSTEn  VoL  45,  No.  173,  September  4, 
I960,  P,  56639. 


APPENDIX  B — General  Administrative 
Requirements  for  the  Low  Income  Energy 
Assistance  Program 

A.  Single  State  Agency  Responsibility 

The  single  State  agency  designated  to 

administer  the  State's  low  income  energy 
assistance  program  under  P.L  96-223,  accepts 
responsibility  for  the  administration  of  the 
program.  This  includes  responsibility  for 
eligibility  and  administrative  policy,  and  for 
operational  procedures,  induing: 

1.  outreach; 

2.  intake  process; 

3.  methods  of  eligibility  determination; 

4.  maintenance  of  adequate  records 
supporting  the  eligibility  decisions,  including 
a  consideration  of  Income  and  energy  cost 
increases; 

5.  method  of  payment  or  issuance  of 
vouchers  and  cash  flow; 

6.  the  accounting  system; 

7.  procediues  for  monitoring  agency 
performance; 

8.  staffing  and  plans  for  staff  training 
related  to  the  energy  program; 

9.  procedures  for  handling  complaints  and 
review  process;  and 

10.  remedial  methods  for  correction  of 
errors. 

The  State  agency  must  administer  the 
program  in  accordance  with  the  requirements 
of  section  260.50  of  these  regulations  and  45 
CFR  74. 

B.  Agency  Delegation 

If  the  single  State  agency  uses  one  or  more ' 
other  agencies  to  perform  any  operational 
function  of  the  Energy  program,  the  agencies 
must  enter  into  an  agreement  which  must 
specify,  at  a  minimum — 

1.  the  division  of  responsibility  among  or 
between  the  agencies; 

2.  the  manner  in  which  the  single  State 
agency  retains  control  and  supervision  of  the 
program  with  respect  to — 

a.  eligibility  policy; 

b.  operational  implementation; 

a  payment  process  and  methods  of 
reporting; 

d.  recording  and  accounting  procedures; 

e.  monitoring  of  agency  performance; 

f.  handling  of  complaints  and  review 
processes  including  fair  hearings; 

g.  staffing  and  staff  training  plans; 

h.  administrative  cost  reimbursement;  and 

i.  benefft  calculations. 

The  agreement  must  also  specify  remedial 
methods  for  the  correction  of  administrative 
errors,  if  the  agency  or  agencies  providing 
operational  support  faiUs)  to  carry  out  the 
provisions  of  the  agreements. 

Agreements  entered  into  must  be  submitted 
to  us  as  an  attachment  to  their  State  Plan  and 
are  subject  to  review  and  approval  by  us. 

C.  Expenditures  Not  Reimbursable  Under  the 
Energy  Assistance  Program. 

The  following  expenditures  are  not  subject 
to  Federal  reimbursement  and  must  not  be 
claimed — 

1.  Energy  assistance  payments  to  or  on 
behalf  of  households  not  meeting  the 
eligibility  and  payment  requirements  under 
the  State  plan; 

2.  Tax  credits  which  are  not  in  accordance 
with  the  State  plan; 


3.  Any  portion  of  an  energy  assistance 
payment  which  exceeds  the  amount  set  forth 
in  the  State  plan; 

4.  Allowable  administration  and  planning 
costs  in  excess  of  the  limitations  in  45  CFR 
260.84; 

5.  Allowable  assistance  payments,  tax 
credits,  and  administration  and  planning 
costs  in  excess  of  the  amount  we  allot  to  the 
State; 

6.  Administrative  costs  which  do  not  meet 

the  requirements  of  45  CFR  74 
(Administration  of  grants),  45  CFR  205.150 
(Cost  allocation),  and  45  CFR  205.160  (Non¬ 
expendable  personal  property);  v 

7.  Expenditures  for  energy  delivered  or 
furnished  after  September  30, 1981;  and 

8.  Any  expenditures  which  are  not  in 
accordance  with  the  approved  State  plan. 

We  will  determine  the  allowability  of  costs 
claimed  for  reimbursement  under  the  energy 
assistance  program.  A  State  may  appeal  our 
determination  that  expenditures  are  not 
reimbursable  under  the  energy  assistance 
pro^am.  We  will  establish  procedures  for 
such  appeals. 

D.  Allowable  Administrative  Costs 

Thie  following  rules  will  apply  with 
respect  to  allowable  administrative  cost; 

(1)  Costs  of  planning  and  administration 
charged  to  the  energy  assistance  program 
must  be  claimed  in  accordance  with  45  CFR 
205.150  (Cost  Allocation),  45  CFR  205.160 
(Non  Expendable  Personal  Property)  and  the 
appropriate  cost  principles  in  45  CFR  74 
Subpart  Q. 

(2)  Specifically,  45  CFR  74.171  applies  to 
State  and  Local  governments  and  Indian 
tribes  and  Councils.  45  CFR  74.174  applies  to 
nonprofit  organizations. 

(3)  We  will  not  reimburse  costs  associated 
with  the  State  or  local  agency's  ongoing 
activities — e.g.,  eligibility  determination, 
redeterminations  or  case  maintenance  for 
any  program  other  than  the  energy  assistance 
program. 

(4)  Where  cognizance  for  approving  cost 
allocation  plans  is  other  than  HHS,  State 
agencies  are  responsible  for  filing  an 
amended  cost  allocation  plan  with  the 
cognizant  Federal  agency. 

(5)  The  Director,  Division  of  Cost 
Allocation  in  the  appropriate  Health  and 
Human  Services  regional  office  may  be  called 
upon  for  assistance  in  obtaining  approval  of  a 
cost  allocation  plan  and/or  indirect  cost  rate. 

E.  Standards  for  Financial  Management 
Systems 

For  the  standards  that  financial 
management  systems  must  meet  see  45  CFR 
74,  Subpart  H. 

F.  Requirements  for  Record  Retention  and 
Access 

For  requirements  on  retaining  records  and 
providing  Federal  access  to  records  see  45 
CFR  74,  Subpart  D. 

G.  Refunds  and  Recovery  of  Erroneous 
Payments 

Whenever  a  State  recovers  a  payment  or 
receives  refund  of  a  payment  in  which  there 
was  Federal  financial  participation,  the 
Federal  funds  must  be  returned. 
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H.  Safeguarding  af  Infarmation 

The  use  or  disclosure  of  information 
concerning  applicants  and  recipients  of  the 
energy  assistance  program  will  be  limited  to 
purposes  directly  connected  to  the 
administration  of  assistance  programs  as 
provided  in  45  CFR  205.50  (Safeguarding 
information). 

/.  Unused  Funds 

Grant  authority  not  used  under  the  State’s 
plan  shall  be  withdrawn.  We  will  issue  a 
decreasing  adjustment  for  the  amount  of  any 
authority  withdrawn.  Funds  drawn  by  the 
State  in  excess  of  the  adjusted  grant 
authority  shall  be  recovered  from  the  State  in 
accordance  with  45  CFR  74.112. 

/.  Personnel  Standards 

The  State  must  comply  with  5  CFR,  Part  900 
and  45  CFR  235.50  governing  merit  system, 
equal  opportimity,  affirmative  action, 
protection  of  civil  rights  and  provision  for  the 
handicapped. 

Appendix  C — Guidelines  for  Varying 
Payment  Amounts 

I.  Payment  Variations 

The  purpose  of  this  appendix  is  to  give 
States  guidance  on  reasonable  payment 
variations  and  to  provide  examples  of 
reasonable  standards. 

Under  §  260.154,  States  must  consider 
average  home  energy  expenditure  in 
computing  beneht  amounts.  Where  actual 
expenditure  data  are  not  available,  heating 
degree  day  data  for  the  area  cost  by  type  of 
energy  source  and  any  other  relevant  data 
may  be  substituted. 

With  regard  to  heating  degree  day 
variations,  we  believe  it  is  reasonable  to 
establish  a  separate  category  for  each  region 
of  the  State  which  experiences  a  difference  of 
500  degree  days  or  more.  Therefore,  if  the  6 
Northern  coimties  of  State  X  average  525 
heating  degree  days  more  than  the  10 
Southern  counties  of  the  same  State;  the  State 
should  set  up  two  regions  for  purposes  of 
payment  under  its  energy  assistance  program. 

In  the  same  example,  if  a  variation  in  the 
average  costs  of  different  fuel  types  exists  in 
that  State,  a  payment  variation  by  fuel  types- 
should  be  built  into  the  program.  For 
example,  if  the  cost  of  fuel  oil  is  30%  higher 
than  the  cost  of  gas  and  the  cost  of  gas  is  25% 
higher  than  the  cost  of  electricity,  the  State 
should  establish  three  different  payment 
categories  by  fuel  type.  In  addition, 
significant  variation  in  the  cost  of  a  single 
fuel  type  by  Region  would  also  warrant 
separate  payment  categories.  In  each  case,  it 
is  reasonable  to  consider  a  20%  or  greater 
variation  in  average  costs  to  be  significant 
enough  to  warrant  a  different  payment 
amount  category. 

If  less  than  about  5%  of  the  population  uses 
a  specific  fuel  type,  a  separate  payment 
category  may  not  be  necessary.  If  in  the  same 
State,  for  example,  the  cost  of  wood  is  30% 
less  than  the  cost  of  electricity,  but  only  2%  of 
the  population  uses  wood,  the  State  may 
want  to  place  wood  users  in  the  nearest 
payment  category  (in  this  case,  electricity] 
rather  than  create  a  separate  payment 
category  for  wood  as  a  fuel  type. 


Another  requirement  under  §  260.154  is  that 
the  highest  level  of  benefits  must  go  to  those 
with  the  lowest  incomes  and  highest  energy 
burden.  If  the  highest  benefit  goes  to  the 
lowest  income  families  in  each  climate  region 
for  each  fuel  type,lhe  payments  will  reflect 
the  proportional  burden  of  energy  cost  in 
relation  to  need.  Income  ranges  by  dollar 
amount  or  by  percentages  of  the  lower  living 
standard  would  both  be  reasonable  measures 
of  income  variation. 

If  State  X,  in  the  example  above,  chooses 
to  use  dollar  income  ranges,  its  payment 
variations  could  be  set  according  to  a  chart 
like  Chart  1: 

Chart  1 


Fuel  oH 

Gas 

Electricity 

Income 

Region 

1  II 

1  II 

1  II 

Under  £3  000 . 

/ 

$3,000  to  $6,000 . . . . . . . . 

$6,000  to  $9.000 . . . . . . 

Actual  payment  amounts  could  then  be  set 
based  on  estimates  for  fuel  cost  by  type  and 
region,  or  by  variations  on  a  base  benefit 
amount.  The  boxes  in  Chart  1  would  either 
contain  payment  amounts  or  multipliers  to  be 
applied  against  a  base  beneHt,  and  would 
reflect  the  differences  in  the  burden 
attributable  to  each  category  of  household.  It 
should  be  noted  that  no  household  may 
receive  more  than  $750  under  this  program, 
unless  this  restriction  is  waived  by  the 
Secretary. 

Other  variables  for  payment  categories 
may  be  desired  to  reflect  other  energy  cost 
variations — such  as  size  of  dwelling  or  size  of 
family— if  the  State  wishes. 

Households  which  pay  undesignated 
portions  of  their  rent  may  be  either  an 
additional  payment  category  in  the  chart 
developed  by  the  State,  or  could  be 
accommodated  with  another  chart.  This  will 
apply  to  the  categorical  automatic  payment 
example  described  below  as  well. 

2.  Categorical  Automatic  Payments 

Chart  1  above  is  most  practical  in  a 
program  which  pays  benefits  upon  case-by- 
case  applications.  If  a  State  makes  automatic 
payments  to  categorically  eligible 
households,  however,  it  may  not  be  able  to 
vary  those  automatic  payments  by  all  of  the 
factors  in  that  chart.  It  might  use  one  of  the 
following  alternative  methods  of  payment  for 
serving  those  households  categorically 
eligible. 

The  benefit  level  for  automatic  payments  to 
categorically  eligible  households  mi^t  be 
based  only  on  household  income  and  heating 
degree  days  for  the  climatic  zone  in  which 
the  household  is  located.  This  information  is 
readily  available.  Additional  variations  could 
be  used  if  additional  information  is  soHcited 
from  categorically  eligible  households  on 
such  items  as  fuel  type  or  actual  energy 
expenditures. 

For  example,  if  State  Y  has  the  same  two 
climatic  zones  as  State  X  above,  but  for 
reasons  of  administrative  efficiency  or  other 
reasons  chooses  to  make  automatic  payments 


to  categorical  recipients,  its  payment  chart 
constructed  from  Imown  information  could  be 
as  illustrated  in  Chart  2: 

Chart  2 


'CHmatic 

Region  I  Region  II 


Under  $3,000 . 

$3,001  to  $6,000 
$6,001  to  $9,000 
Over  $9,001 . 


Since  this  payment  chart  reflects  only  some 
of  the  factors  used  in  identifying  the  burden 
of  energy  costs,  the  State  must  establish  an 
additional  payment  mechanism  to  reflect 
variations  in  fuel  burdens  as  well.  One  way 
to  do  this  would  be  for  the  State  to  base  the 
payments  in  Chart  2  on  the  least  expensive 
fuel  type  used  in  State  Y.  The  State  could 
refer  categorically  eligible  households  to  an 
agency  responsible  for  acting  on  energy 
assistance  applications  for  income  eligible 
households  under  the  State's  plan.  An 
application  for  additional  assistance,  up  to 
the  payment  level  set  for  the  appropriate  fuel 
type,  or  according  to  other  variables  the  State 
may  set,  would  then  be  processed. 

If  a  State  did  not  wish  to,  or  was  unable  to, 
vary  the  automatic  payment  by  income  or 
Region,  a  flat  payment  for  the  smallest 
amount  in  the  State’s  plan  could  be  sent  to 
categorically  eligible  households.  Additional 
assistance  would  then  have  to  be  made 
available  based  on  the  other  variables  (such 
as  income  fuel  type  and  climate)  in  order  to 
reflect  the  burden  of  energy  costs.  This 
amount  could  be  available  through  an 
application  or  by  a  vendor  line  of  credit. 

In  a  variation  of  the  above  example,  if  a 
State  makes  an  automatic  payment  to  SSI 
recipients  (administered  either  by  us  or  the 
State],  it  may  choose  to  send  either  a  flat 
amount  or  an  amount  only  varied  by  climatic 
region  to  all  SSI  recipients.  To  meet  the  other 
priorities  of  the  Act,  additional  assistance 
must  also  be  made  available  based  on 
variables  such  as  income  and  cost  of  energy 
by  fuel  type.  However,  in  the  case  of  SSI,  and 
in  other  instances  where  income  ranges  for 
recipients  may  be  very  narrow,  an  income 
variation  may  not  be  necessary. 

Under  all  payment  approaches,  all 
households  not  vulnerable  to  energy  costs 
must  be  screened  out.  Under  an  application 
program  this  can  readily  be  done  as  part  of 
the  application  process;  with  automatic 
payments  it  is  the  responsibility  of  the  State 
to  achieve  this  screen,  collecting  whatever 
data  are  necessary  prior  to  making  payments. 

We  believe  the  guidelines  discussed  in  this 
appendix  (i.e.,  500  degree  day  difference  ro 
determining  regions,  20%  variation  in  cost  of 
fuel  type  used  by  at  least  5%  of  the 
population]  are  reasonable  standards  for 
establishing  payment  categories.  If  the  State 
can  justify  different  standards  for  creating 
payment  categories,  it  may  do  so. 

Appendix  D — Guidelines  for  Households  Not 
Vulnerable  to  Energy  Cost  Increases 

Payments  may  not  be  made  to  households 
that  are  not  vulnerable  to  energy  cost 
increases.  This  will  require  that  States  screen 
applicants  to  determine  those  who  are  not 
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vulnerable  for  rising  energy  costs.  This  screen 
will  have  to  be  made  prior  to  out  sending  out 
payments  on  behalf  of  a  State  to  SSI 
recipients,  prior  to  any  automatic  payments 
that  may  be  sent  out  by  the  State,  and  at  the 
time  of  application  for  other  households 
under  the  State  plan. 

In  order  to  assist  the  State  in  this  screening 
process  we  have  developed  the  following  list 
that  gives  examples  of  households  that  may 
not  be  vulnerable  to  energy  cost  increases. 
These  examples  are  not  an  all  inclusive  list, 
but  should  give  some  guidance  about  what 
living  arrangements  to  look  for  in  screening 
for  energy  vulnerability. 

(1)  Residents  of  some  public  housing 
projects; 

(2)  Residents  of  some  rent-controlled 
housing; 

(3)  SSI  recipients  living  in  “congregate” 
care  or  “domiciliary”  care  facilities  or  foster 
care  placements  who  receive  SSI  State 
supplements  which  correspond  to  these  living 
arrangements;  and 

(4)  Others  in  public  or  private  institutions 
whose  living  costs  are  subsidized  by  State  or 
local  governments.  Examples  of  such 
individuals  include,  but  are  not  limited  to: 

(i)  resident  of  vocational  education 
facilities  whose  living  costs  are  subsidized; 
and 

(ii)  persons  in  nursing  homes  or  medical 
institutions  for  whom  Medicaid  pays  over 
50%  of  costs, 

(5)  Residents  of  group  living  facilities  who 
share  the  burden  of  energy  cost  increases. 
These  residents  must  be  screened  to  prevent 
payments  that  total  more  than  the  amount  for 
a  similarly  situated  household.  Payments  can 
be  set  lower  since  residents  are  only  partially 
vulnerable  for  energy  costs. 

Dated:  September  25, 1980. 

William  ).  Driver, 

Commissioner  of  Social  Security. 

Approved:  October  2, 1980. 

Patricia  Roberts  Harris, 

Secretary. 
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